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(Proceedings commenced outside the 
presence of the jury, as follows:) 

THE COURT: In the matter of Reller versus Philip 
Morris, BC261796. We're outside the presence of the jury. 
Mr. Piuze is here for plaintiff; Mr. Gardner, Ms. Wilkinson 
for defendants. 

All right. Ms. Wilkinson. 

MS. WILKINSON: This is Mr. Gardner's witness. 

THE COURT: Mr. Gardner, talk to me. 

MR. GARDNER: Your Honor, that rather large red well? 

THE COURT: Uh-huh. Thank you. We're going to be 
going through exhibits. 

MR. GARDNER: Yes. And then there's another one we 
just got this morning, which we didn't have time to make a 
copy of because I just got it two minutes ago. 

THE COURT: I'll survive. 

MR. GARDNER: Okay. 

THE COURT: Why don't we go through the ones you have 
a problem with. 

MR. GARDNER: Okay. 

MR. PIUZE: Excuse me one second, please. 

Can we get Mr. Goldstein in here to help me 
out? Where did he disappear to? 

Can we just take a minute, your Honor? I'm 

sorry. 

THE COURT: While we're waiting for Mr. Goldstein, 
we have a request from Ms. Washington, Alternate Juror No. 

3. She wants to leave at 12:00 this Friday to attend her 
high school reunion, which is her 50th reunion, in Long 
Beach. 
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I wonder if we can do a deal with her and ask 
for 1:00 instead of 12:00. 

MS. WILKINSON: That would be fine with us, your 

Honor. 

THE COURT: Mr. Piuze? 

MR. PIUZE: Whatever the Court would like to do is 
fine with me, your Honor. 

THE COURT: Okay. What I'm going to do is keep her 
alone without the other jurors and see if we can work a deal 
with her. 

All right. Mr. Goldstein is now back for 
Mr. Piuze. So talk to me, Mr. Gardner, which number of 
these is your first problem? 

MR. GARDNER: The first one, your Honor. 

THE COURT: The one that has PX264? 

MR. GARDNER: That's correct. 

THE COURT: All right that. That appears to be a — 
something that — three pages, at the top it says "Tobacco 
Industry Research Committee for Immediate Release March 
23rd, 1957." 

Besides the date, what else is the problem? 

MR. GARDNER: I have no evidence that this was ever 
published. I certainly have no evidence that Mr. Reller 
ever saw it or heard it. 

THE COURT: Well, I'm going to assume that Mr. Reller 
neither saw nor heard of it. And as far as if date, that's 
already been ruled on. 

Mr. Piuze, why is this one at issue? 

MR. PIUZE: Can I see it? 

Your Honor, this is one of a series of press 
releases from the umbrella organization for the conspiracy, 
the T.I.R.C., and what they do in this one, your Honor, is 
they beat a scientific study to the punch. 

We have a series of these press releases where 
the day before or the day after a scientific body comes up 
with bad news about smoking and health, they come out and 
undercut it and undermine it and create doubt about it. 

And, of course, that's, needless to say, 
what our entire case is about, is: While the public health 
officials were doing their job, these people were doing 
their best to undermine the public health officials. 

MR. GARDNER: Your Honor, I would note that today's 
witness is Dr. Pollay, who was described to this court as 

a marketing and advertising expert over and over again. 

THE COURT: Yes. 

MR. GARDNER: And you're going to hear a lot as we 
go through this stack of documents that I don't know what 
these documents have to do with marketing or advertising. 

THE COURT: All right. Mr. Piuze? 

MR. PIUZE: Dr. Pollay uncovered the Hill & Knowlton 
documents in Wisconsin. As part of his marketing and 
advertising, he became interested in tobacco advertising 
and marketing. On the day or the week that this stuff 
was uncovered — this was under seal in Wisconsin, Hill & 
Knowlton had donated it to the state archives of 
Wisconsin and it was kept under seal for a period of 
time, a couple of decades; when this stuff was opened up. 
Professor Pollay, as a scholar, went there to see it, get 
it; this has to do with advertising, marketing and public 
relations of the tobacco industry and its cover-up campaign. 
He's got firsthand intimate knowledge of all of this stuff. 
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19 THE COURT: Anything you want to say, Mr. Gardner? 

20 MR. GARDNER: Your Honor, he can't — if he saw 

21 it just as few years ago, there's no way he can have 

22 firsthand intricate knowledge of it. If Mr. Piuze is saying 

23 that he reviewed a couple of documents, I can't quibble with 

24 that, but I have no idea what that has to do with marketing 

25 or advertising expertise that this witness — and that the 

26 Court said that this witness had. 

27 THE COURT: Mr. Piuze, I need some help on something 

28 here. 

6772 

1 MR. PIUZE: Yes. 

2 THE COURT: You're saying that this is part of the — 

3 these demonstrate the acts, the alleged acts of the 

4 conspiracy to mislead the public, because this is an ongoing 

5 series of acts that if it has ended, only ended when the 

6 TIRC was abolished by fiat of the Attorneys General of the 

7 United States. 

8 THE COURT: Okay. And what about foundational 

9 issues? Are there any foundational issues as to these 

10 documents? 

11 MR. PIUZE: I don't believe so. 

12 THE COURT: These are off their websites, I assume? 

13 MS. WILKINSON: No. 

14 MR. GARDNER: No, they're not, your Honor. 

15 MR. PIUZE: The C — they're from the CT — all of 

16 these press releases are from the CTR website. The CTR 

17 is the successor to the T.I.R.C., Philip Morris was a member 

18 of both of them at all times, at all times, and that was the 

19 umbrella organization, they came off of their website. 

20 As far as the Hill & Knowlton things are 

21 concerned. Professor Pollay was there when they were 

22 uncovered and he can establish foundation. 

23 THE COURT: Mr. Piuze, I know that there has been 

24 an agreement for the foundation for documents off the Philip 

25 Morris website because that was part of the Attorney 

26 Generals agreement; right? Am I right about that? 

27 MR. GARDNER: No, your Honor. 

28 THE COURT: Turning over all the information? No? 

6773 

1 MR. PIUZE: Your Honor, I'm going to defer and hear 

2 what Philip Morris has to say about it, your Honor, if it's 

3 okay with you. 

4 THE COURT: Sure. 

5 MR. GARDNER: I'm not aware that there's any such 

6 agreement, your Honor. 

7 And even if there were, we're not talking about 

8 the Philip Morris website here, your Honor. Mr. Piuze is 

9 representing — 

10 THE COURT: I know. 

11 MR. GARDNER: Okay. 

12 THE COURT: We're talking about the tobacco industry 

13 and the CTR website. 

14 All right. Mr. Piuze, I understand that this 

15 is evidence that a conspiracy existed, it's evidence of the 

16 goals of the conspiracy to cast doubt, to mislead, whatever 

17 you want to call it. 

18 MR. PIUZE: Right. 

19 THE COURT: But explain to me how you're going to 

20 get the foundation in on this one. 

21 MR. PIUZE: Excuse me a second. 

22 

23 (Pause in proceedings) 
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MR. PIUZE: Okay. My response is the Master 
Settlement Agreement between all of the Attorneys General 
and the tobacco industry defendants, including Philip Morris 
and the CTR, mandated that all of these documents be posted 

74 

on the web for public — for ten years? Okay. For public 
consumption. 

If the Court wants to know how I got them off 
the web, of course I'll put Mr. Goldstein up there. But 
they came right down off the web; they were put up there 
per order of the Master Settlement Agreement. 

MR. GARDNER: Your Honor — 

THE COURT: That's what I was asking about when I 
said before about the agreement, making things publicly 
available for all people, and on the website. That's what 
I was talking about. 

MR. PIUZE: Okay. I'm sorry, I misunderstood. 

THE COURT: I didn't say it very clearly. 

Mr. Gardner? 

MR. GARDNER: Your Honor, A., I'd like to see that, 
but, B., even if that's true I don't think that establishes 
the accuracy — 

THE COURT: Mr. Gardner, I have a feeling that 
there was such an agreement, and you might want to see it; 

I can put Mr. Goldstein on and find out exactly what he did. 

MR. GARDNER: I think misspoke, your Honor. That's 
not what I meant to say. 

I just meant to say that, you know, when 
Mr. Goldstein says he got them off the web, I believe that. 

What I'm saying is, I don't believe that 
establishes a foundation or the accuracy of the document, 
the fact that it's on a website that is not the website of 

75 

a party in this case. 

Your Honor, it's just as if we found the 
documents in a file somewhere; you'd still need a witness 
to come in and establish the accuracy and the foundation, 
the foundational requirements to get the documents into 
evidence. That's my point. 

MR. PIUZE: Well, I believe the foundation — whoop, 

I'm sorry. 

THE COURT: Go on. Go on. You were going to say? 

MR. PIUZE: I believe the foundational requirements 
are set by the MSA, Master Settlement Agreement, which 
mandates that this umbrella organization post its documents 
on the web, on its own website. 

Now, at that point I, as an officer of the 
court, will tell your Honor that Mr. Goldstein will say 
that — excuse me. Mr. Goldstein? 

PARALEGAL GOLDSTEIN: Yes, sir. Uh-huh. 

MR. PIUZE: I want you to correct me if I'm saying 
something wrong. 

PARALEGAL GOLDSTEIN: If I can. 

MR. PIUZE: That Mr. Goldstein took this stuff 
from the CTR website. That website was established per 
the Master Settlement Agreement. This stuff was put 
up there only per the Master Settlement Agreement. 

THE COURT: Do you have a copy of the Master 
Settlement Agreement? 

MR. PIUZE: Well, we can create one, but — 

THE COURT: Great. Get me one. 
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MR. PIUZE: The answer is we can create one. 

THE COURT: Off the website, hmmm? 

PARALEGAL GOLDSTEIN: As a matter of fact, it's from 
the National Association of Attorneys General. 

THE COURT: Great. Get it for me. 

MR. PIUZE: Do you know the part I want? 

PARALEGAL GOLDSTEIN: Yes, uh-huh. 

MS. WILKINSON: Print two copies, would you, Ray? 

PARALEGAL GOLDSTEIN: I will. 

MS. WILKINSON: Thank you. 

MR. PIUZE: I'm sorry, your Honor, I had a hard copy 
of this at the office, and in the haste, it didn't get down 
here. 

THE COURT: All right. What I'm going to say — I'm 
going to do this for any of these documents that deal with 
this. Subject to my being comfortable that there has been 
an adequate foundation laid, which we'll deal with in a 
minute, we're going to — I'll allow this in. 

I also have — need to tell — have somebody 
tell the jury obviously we're going to need more time. 

The next number you have a problem with? 

MR. GARDNER: The two, your Honor, are the same 
stories, 265 and 266. They're just like the one you looked 
at, so you can kind of put them in the same group. 

THE COURT: Mr. Piuze, do you want me to not give 
these other numbers at this time, as well, or not? Exhibit 
numbers or not? 

MR. PIUZE: I'm lost. I apologize, your Honor. 

THE COURT: Right now you folks have numbered them 
with your own things, PX264, PX265. I don't know what those 
mean. 

If you want, I will give them exhibit numbers 
and they can be marked for identification at this time. 

If you don't want to, fine. 

MR. PIUZE: It would be better for me not to because 
I'm going to wind up making a mistake and costing us all 
time here. 

THE COURT: All right. Fine. 

Then what's been marked by the parties as PX265 
is a Tobacco Industry Research Committee press release dated 
Thursday, June 27th, 1957. 

Okay. The objections are, I assume, the same 
as before: It's pre '64, it is not by Philip Morris, and 
this gentleman, whoever is coming in. Dr. Pollay, hasn't 
personally seen it, and it can't be used because it's 
outside of his authority. Right? Or it's outside of his 
expertise. Is that right? Do I have that right? 

MR. GARDNER: That's right, your Honor. And I 
would just add that to the extent that Mr. Piuze is arguing 
this is part of the unlawful conspiracy that he's alleged, 
there's nothing unlawful about this press release. It's 
not an unlawful act, your Honor. 

THE COURT: Well, you don't — you can use actions — 
you and I are disagreeing, Mr. Gardner, because I went 
through this with Ms. Wilkinson. Not every act has to go to 
the ultimate goal of the conspiracy. If it shows that there 

has been a conspiracy — Ms. Wilkinson — 

MR. GARDNER: Your Honor, I just wanted to note my 
objection for the record. I understand the Court's ruling. 

THE COURT: Okay. 
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Ms. Lopez, tell the jurors to come back at 
9:15. Tell them I'm sorry. 

THE COURTROOM ASSISTANT: Sure, your Honor. 

THE COURT: And before you do that, send 
Ms. Washington in here before I forget about that. 

Any other objections, Mr. Gardner, that I have 

missed? 

MR. GARDNER: No, your Honor. 

THE COURT: All right. Again, like the one before 
it, I'm going to allow it in, subject to Mr. Piuze being 
able to lay a foundation that I'm comfortable with. 

Mr. Piuze, I need — as I said before, I want 
to see the Attorneys General agreement, settlement 
agreement, as it deals with public documents — 

MR. PIUZE: Yes. 

THE COURT: — and that they agreed to it. 

(Pause in proceedings) 

THE COURT: Wonderful. Apparently Ms. Washington 
doesn't have to leave early on Friday. 

MR. GARDNER: Okay, your Honor. 

THE COURT: The next one is 266? 

MR. GARDNER: It is, your Honor. 

THE COURT: And that's the same set of objections for 
the same reasons? 

MR. GARDNER: Yes, your Honor. 

THE COURT: What's been marked as PX266 is from the 
Tobacco Industry Research Committee. It's dated Friday, 

July 12th, 1957. Same ruling. 

Next one you have a problem with? 

MR. GARDNER: 267.01, your Honor. 

THE COURT: 267.01 appears to be a U.S. Department 
of Health, Education & Welfare. That's the letterhead on 
here. It says: "For release PM newspapers Friday, July 
12th, 1957." And this says: "Produced from B&W website." 

I a assume that's a Brown & Williamson website? 

MR. GARDNER: You know, I'm not actually sure, your 
Honor. I'll have to turn to Mr. Piuze. 

MR. PIUZE: I believe that's correct. 

THE COURT: All right. Now, I know this is Brown & 
Williamson, which is a different entity than you. What are 
the other issues about this? And it's before 1964. What 
else? 

MR. GARDNER: I would note that this document, while 
it has that little stamp on the bottom, this says something 
about B&W's website, your Honor, this is actually — my best 
guess is this is actually a — well, I'm actually not sure 
whose press release this is, whether this is the 
government's press release or somebody else's. 

And your Honor, obviously that leads to my 
foundation objection. I don't know who it's from, I don't 

know what it's for, I don't know where it came from. It's 
certainly not from anybody that's a party to this action's 
website. And again, I can't see any relevance to ads or 
marketing in the document. 

I would also note that I believe three pages 
into the document it talks about a number of deaths 
nationwide and other things that have been excluded from 
this matter, so I would also object to this document under 
403 grounds your Honor. 
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10 352, excuse me. 403 was that other rule. 

11 THE COURT: Well, I see what this is, Mr. Gardner. 

12 This is a press release by the U.S. Department of Health, 

13 Education & Welfare, and it is what these other documents 

14 are responding to before it's actually come out. 

15 Excuse me for a second. I will be back. 

16 MR. GARDNER: Yes, your Honor. 

17 

18 (Recess taken) 

19 

20 THE COURT: Back in the matter of Reller versus 

21 Philip Morris. 

22 Mr. Piuze, you can call Mr. Goldstein, please, 

23 and I want a foundation laid as to how he got the documents. 

24 MR. PIUZE: Yes. 

25 THE COURT: Mr. Goldstein, do you want to come 

26 forward. Stand behind the reporter, raise your right hand 

27 to be sworn, please. 

28 

6781 

1 RAY GOLDSTEIN, 

2 having been first duly sworn, was 

3 examined and testified as follows: 

4 

5 THE COURT: Please be seated over here. 

6 THE WITNESS: Thank you. 

7 THE CLERK: Please state and spell your name for the 

8 record. 

9 THE WITNESS: Ray Goldstein. R-a-y, 

10 G-o-l-d-s-t-e-i-n. 

11 THE CLERK: Thank you. 

12 THE COURT: Mr. Piuze? 

13 MR. PIUZE: Your Honor, I'm not sure which documents 

14 are in controversy right now, so — 

15 THE COURT: I just want to know how he got the 

16 various documents that are here. 

17 MR. PIUZE: Okay. 

18 THE COURT: So if he got them off the different 

19 websites, just give me a heads-up, like, it's off the 

20 Philip Morris website or off the Center for Tobacco Research 

21 website, or off the Brown & Wilkinson website or off the 

22 Attorney General website. I just want to know where he went 

23 and what he did to get them off here. 

24 MR. PIUZE: Yes, your Honor. 

25 I can just confer here for 30 seconds? 

26 THE COURT: Sure. 

27 

28 (Sotto voce discussion ) 

6782 

1 EXAMINATION 


2 

BY MR. PIUZE 

: 

3 

Q. 

Name, please. 

4 

A. 

Ray Goldstein. 

5 

Q. 

Okay. Occupation? 

6 

A. 

Paralegal. 

7 

Q. 

Are you a consultant with my law firm? 

8 

A. 

I am. 

9 

Q. 

On tobacco-related issues? 

10 

A. 

I am. 

11 

Q. 

On tobacco documentary-related issues? 

12 

A. 

I am. 

13 

Q. 

How long have you been involved with tobacco 

14 

documentary- 

related issues? 
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15 

A. 


Since 1998. 

16 

Q. 


Okay. Have you consulted with various law 

17 

firms around 

the country in regard to tobacco-related 

18 

issues? 



19 

A. 


I have. 

20 

Q. 


Roughly how many times? 

21 

A. 


Twenty different law firms. 

22 

Q. 


Okay. Did you provide tobacco-related 

23 

documents 

to 

Mr. Gardner's law firm during the course 

24 

of yesterday 

afternoon and into yesterday evening? 

25 

A. 


Yes, I did. 

26 

Q. 


Just generally, really generally, describe 

27 

documents 

. 


28 

A. 


These documents were intended for potential 

6783 



1 

with the 

witness today. Dr. Pollay. 

2 

Q. 


Are some of these from the Tobacco Industry 

3 

Research 

Council? 

4 

A. 


They are from the Tobacco Industry Research 

5 

Committee 

. 


6 

Q. 


Committee. 

7 



Where did you get them? 

8 

A. 


I acquired documents by way of the Internet 

9 

websites. 

There are individual websites for each of the 


10 six — well, no, not all of them. There are five major 

11 tobacco industry websites and two websites devoted to 

12 documents from the cigarette company organizations, the 

13 Tobacco Institute and the CTR, which is a successor to 

14 T.I.R.C. 

15 Q. Did all of the T.I.R.C. documents come off 

16 of the CTR, its successor's, website? 

17 A. That is where they derived, they bear a Bate 

18 number and an identifying mark at the bottom that indicates 

19 their origin. 

20 THE COURT: Excuse me. is that — just a minute 

21 here. 

22 I have different kinds of numbers. Tell me, 

23 the one that has been marked by you folks as PX266, it says: 

24 "For Tobacco Industry Research Committee for immediate 

25 release Friday, July 12th, 1957." 

26 Where is the Bates number you're talking about? 

27 THE WITNESS: If it's — it's been — it's possibly 

28 been replaced by this number here which was affixed by the 
6784 

1 defendants. I can show you on the screen in my computer the 

2 original document that I sent them. This has been altered. 

3 MR. GARDNER: Not altered by us. 

4 THE WITNESS: Well, you put your Bate number on it, 

5 which is different. I mean, it's not the document that I 

6 sent you — 

7 MR. PIUZE: Shh, shh, shh. You're testifying. 

8 You're not having a conversation with him. 

9 THE WITNESS: Thank you. 

10 THE COURT: All right. In a minute you can bring 

11 over the computer screen for me to look at. 

12 THE WITNESS: Thank you. 

13 THE COURT: Or I can walk over there and look at it. 

14 Q. BY MR. PIUZE: Now, in addition to going to the 

15 CTR website for documents having to do with its predecessor, 

16 T.I.R.C., did you provide the defendants with documents off 

17 of their own Philip Morris website? 

18 A. I have. 

19 Q. Such as? For today's hearing, that's all I'm 
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20 interested in. 

21 A. Many of these documents appear on more than 

22 one website, and I may or may not have sent them a copy of 

23 documents bearing their — their specific identifiable Bate 

24 number. 

25 Q. Okay. I want to show you one particular 

26 document here from the U.S. Department of Health, Education 

27 & Welfare, Public Health Service, from 1957. 

28 Have you got it in hand there? 
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1 Yeah. And then there's also above that another stamp number 

2 that says CTR 3419. 

3 What are those set of numbers? 

4 THE WITNESS: Those numbers — this is a 

5 characteristic Bate numbering system that appears on 

6 many CTR documents. The MN refers to Minnesota I'm almost 

7 positive, and this document was residing on the CTR website. 

8 THE COURT: All right. So those are the type of 

9 Bates numbers that you're talking about. 

10 THE WITNESS: Correct. Each of the websites have a 

11 relatively distinctively-looking Bate numbering system, and 

12 you can often identify a document, its origin, simply by 

13 looking at the fonts and design of the Bate number. 

14 THE COURT: Okay. Do you have any questions, 

15 Mr. Gardner? 

16 MR. GARDNER: Yes I do. 

17 

18 EXAMINATION 

19 BY MR. GARDNER: 

20 Q. Mr. Goldstein, first of all, you don't have any 

21 firsthand knowledge about where these documents originally 

22 came from, do you? 

23 In other words, you don't know how they got 

24 on to the website that you pulled them down there? 


A. 

Q. 


I do. 
Okay. 


Do you see at the bottom where it says 


that that came off of the Brown & Williamson website? 

A. Yes, it does. 

Q. Does that exist on various websites? 

A. This particular document does not. This 
particular document derives — this specific copy of this 
document derives from the Brown & Williamson website. It 
is possible that there are other copies of this document on 
other websites. I simply don't search every website for 
every document. 

Q. Okay. Anyway, that particular document may 
or may not exist on other websites. 

A. Correct. 

Q. It came down directly off of the Brown & 

Williamson website. 

A. Yes, it did. 

MR. PIUZE: All right. Your Honor, right now I'm 
unsure of any further questions that I have to ask at this 
point. But in the interest of time, I ask for guidance if 
the Court thinks I should. 

THE COURT: All right. I'm looking at one that says 
"For the Tobacco Industry Research Committee for immediate 
release March 23rd, 1957," and then it says "Hartnett 
Cites," H-a-r-t-n-e-t-t, cites, C-i-t-e-s, "points for 
clarification in tobacco health study." 

At the bottom there are a group of numbers: 

CTR, and then a space, MN, a space, 00502 I guess it's an 8. 
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25 A. Well, I know they were ordered to be placed 

26 there, but beyond that I'm not sure. 

27 Q. Right. And in fact, the MSA is what you're 

28 talking about; right? That's the order — 

6787 

1 THE WITNESS: I believe that that's — 

2 THE COURT: MSA? 

3 MR. GARDNER: I'm sorry, your Honor. You're right. 

4 My mistake. 

5 Q. The Master Settlement Agreement between the 

6 State Attorneys General and certain tobacco companies; 

7 right? 

8 A. I've read some of that agreement, yes. 

9 Q. And that agreement provides that documents 

10 produced in discovery, in litigation, are to be placed on 

11 the company's website; isn't that right? 

12 A. I believe that that's some of the language 

13 that's contained in the agreement. But I'm not a lawyer 

14 and I'm really here to give you that type of analysis. 

15 Q. And I understand. I won't ask you for any 

16 legal rulings or any legal opinions. Okay, Mr. Goldstein? 

17 A. Thank you. 

18 Q. But that is — the section of the MSA that 

19 you just went and pulled for Mr. Piuze and for us, states, 

20 doesn't it, that the documents that appear on — let's take 

21 Philip Morris for example, that appear on Philip Morris's 

22 website pursuant to the Master Settlement Agreement are 

23 simply documents that were produced or obtained during 

24 discovery. Isn't that right? 

25 A. That's my understanding. 

26 Q. Nothing in the Master Settlement Agreement, 

27 to your knowledge, says anything about the accuracy or 

28 the foundation of the documents; isn't that right? 

6788 

1 A. Not that I know of. 

2 Q. Okay. 

3 And it certainly doesn't say anything about the 

4 accuracy of the documents that appear on other companies 

5 east websites; right? 

6 A. I have no knowledge of that. 

7 Q. Okay. And it doesn't say anything about 

8 the accuracy of other organizations — of the documents 

9 that appear on other organizations' westbound size; right? 

10 A. I have no knowledge of that, either. 

11 Q. And there's nothing in this document, to your 

12 knowledge, that you gave us, that prohibits Philip Morris 

13 from challenging the foundation or the accuracy of these 

14 documents, should a party like Mr. Reller try to move them 

15 into evidence in court. 

16 A. I don't think I can answer that question. It 

17 sounds like it's sort of a legal question. I'm not sure if 

18 the language is in the document, but I certainly couldn't 

19 comment on what your rights are. 

20 Q. Would it help you to review the document that 

21 you gave us? The section that you gave us? 

22 THE COURT: He doesn't have the expertise to talk 

23 about it. 

24 Q. BY MR. GARDNER: And that's fine. If that's 

25 what you're saying, that's fine. 

26 A. I am saying that, that I have no expertise 

27 about that. 

28 MR. GARDNER: That's fine. 
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1 

2 

3 

4 

5 

6 
7 


that' s 
please 


Your Honor, unless you've got other questions, 
all I've got. 


THE COURT: 

Mr. Piuze. 
MR. PIUZE: 

Can I 

THE COURT: 


I want to see what you've printed up. 
Yes. 

just ask a very brief follow-up series? 
Of course. 


9 FURTHER EXAMINATION 

10 BY MR. PIUZE: 

11 Q. In addition to the stuff that's posted as a 

12 result of discovery in lawsuits, was there an initial 

13 posting of millions and millions and millions and millions 

14 of documents before there were any lawsuits? 

15 A. No. 

16 Q. Before there were State General Attorney 

17 General lawsuits? 

18 A. No. 

19 Q. Okay. When did this stuff start to go up? 

20 A. I started acquiring documents from the Internet 

21 in late 1998, early 1999. 

22 Q. That's when you got them. 

23 When did they go on the Internet? 

24 A. My understanding is that they went on the 

25 Internet pursuant to the master settlement agreement, which 

26 was signed, I believe, in 1998. 

27 Q. What was the initial posting that went up 

28 there? 
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1 A. Well, I can't tell you the scope of the 

2 initial posting. Things went up in somewhat of a helter 

3 skelter way, it took awhile to kind of coalesce the 

4 indexing systems, and it wasn't until about 2000 that the 

5 documents — that is the images, the PDF computer files of 

6 these documents were available to download. 

7 There are index systems were originally in 

8 place, but the system evolved over the first couple of years 

9 of its operation and now it is possible to search for and 


10 

acquire PDF files. 

which then are printed on to hard copies. 

11 

MR. PIUZE: 

Okay. Your Honor, here are the — should 

12 

I give it directly 

to the Court? 

13 

THE COURT: 

You can hand it up here. 

14 

MR. PIUZE: 

These are the pertinent pages of the 

15 

Master Settlement Agreement that Mr. Goldstein printed 

16 

for all of us. 


17 

THE COURT: 

I'm going to mark this as exhibit next 

18 

in order, 114. 


19 



20 

(Exhibit No. 

114 was marked for identification) 

21 



22 

MR. GARDNER 

: Your Honor, just to help the Court, 

23 

I was reading from 

Pages 32 and 33, subsections (d) and (f), 

24 

if the Court's interested. 

25 

THE COURT: 

Sure. I am. 

26 



27 


(Pause in proceedings) 

28 
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1 THE COURT: All right. First I notice on Page 8 that 

2 the original participating manufacturers are the following: 

3 Brown & Williamson Tobacco Corporation, Loriland (sic) 

4 Tobacco Company, Philip Morris, Incorporated, and R.J. 

5 Reynolds Tobacco Company, and the respective successors 
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of each of the foregoing. 

"Except as expressly provided in this 
agreement, once an entity becomes an original 
participating manufacturer, such entity shall 
permanently retain the status of original 
participating manufacturer." 

That's on Page 8. 

Then on Page 9, still under "Definitions," 
is "Tobacco-Related Organizations." And the definition is: 

"Tobacco-related organizations means the 
Council for Tobacco Research - USA Inc., the Tobacco 
Institute Inc. (TI) and the Center for Indoor Air 
Research, Inc. (CIAR), and the successors, if any, 
of TI or CIAR." 

That's on Page 14 that I've been given. 

(Pause in proceedings) 

THE COURT: All right. On Pages 31 through 33, 
the website contains as described. It's entitled "Public 
Access To Documents: And then it says, subpart (a): 

"After the MSA execution date, the 
original participating manufactures and the 

tobacco-related organizations will support an 
application for the dissolution of any protective 
orders entered in each settling state's lawsuit 
identified in Exhibit D with respect only to those 
documents, indices and privilege logs that have 
been produced as of the MSA execution date to such 
settling state and, 1), as to which defendants 
have made no claim or have withdrawn any claim of 
attorney-client privilege, attorney work product 
protection, common interest/joint defense privilege, 
(collectively privileged), trade secret protect 
or confidential or proprietary or business 
protection; and 2), that are not inappropriate 
for public disclosure because of personal privacy 
interests or contractual rights of third parties 
that may not be abrogated by the original 
participating manufacturers or the tobacco-related 
organizations." 

There is a mechanism in subpart (b) to 
allow the settling parties to object to the release of 
the documents. 

There is a requirement that: 

"The original participating manufacturers 
maintain at their expense Internet document 
websites accessible through 'tobaccoresolution.com,' 
or similar website until June 30th, 2010." 

Subpart (d) requires that: 

"Within 180 days after the MSA execution 

date, each original participating manufacturer 
and tobacco related organization will place on 
its website copies of the following documents: 

1), all documents provided by such original 
participating manufacturer or tobacco-related 
organization as of the MSA execution date 
in any action identified in Exhibit D," 
and it goes on to list some other actions. 

All right. Just let me see if I understand 
this correctly, Mr. Goldstein. Every document that you gave 
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to the defendants which you are aware of that plaintiff 
intends to introduce into evidence today came off the 
website either for one of the original settling parties 
from the tobacco litigation — do I have that right so far? 

THE WITNESS: Yes. 

THE COURT: And that includes Philip Morris. 

THE WITNESS: Yes. 

THE COURT: Brown & Williamson. 

THE WITNESS: Correct. 

THE COURT: Any other — what about Lorillard? 

THE WITNESS: I may have acquired some of these 
documents from the Lorillard Cigarette Company. 

THE COURT: Lorillard. 

R.J. Reynolds? 

THE WITNESS: Some of them may have derived from 
there, as well. 

THE COURT: Okay. And/or from the tobacco — sorry, 
tobacco-related organizations, which are Council for Tobacco 

Research, the Tobacco Institute, or the Center for Indoor 
Air Research. 

THE WITNESS: They come from the Tobacco Institute 
and the Council for Tobacco Research websites. I have 
acquired none from CIAR. 

THE COURT: Okay. And have you altered them in 
any way? 

THE WITNESS: Other than to occasionally put a 
Reller sticker on a white background, I haven't. 

Of course, the original files that I have, 

I cannot alter. But for the purposes of printing, I can 
attach a little label to them. 

THE COURT: Apart from putting a Reller label on 
these documents that you gave to Mr. Gardner, have you done 
any other alterations? 

THE WITNESS: No, I haven't. 

THE COURT: Any other questions, Mr. Gardner? 

MR. GARDNER: Yeah, just a couple. 

FURTHER EXAMINATION 

BY MR. GARDNER: 

Q. Mr. Goldstein, you heard what the Court 
just read into the record, didn't you? Those excerpts? 

A. Yes, I did. 

Q. Okay. And a part of the document that was 
read stated that the documents that were put on the website 
are documents that have been produced in various lawsuits; 
right? 


A. Well, that's what it says. 

Q. Okay. 

And as a paralegal, you're familiar with 

document production. It's part of discovery; right? 

A. Yes. 

Q. You didn't hear the Court read anything about 

documents that have been admitted into evidence; right? 

MR. PIUZE: Your Honor, you know, I hate to interrupt 
this parade, but the document truly does speak for itself, 
and what he heard your Honor say or not really isn't 
relevant. 

THE COURT: Sustained. 

MR. GARDNER: That's fine. 

That's all I have, your Honor. 

THE COURT: Any other questions? Mr. Piuze? 
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MR. PIUZE: No. 

THE COURT: Thank you very much. You're excused. 

THE WITNESS: Thank you. 

THE COURT: You may be seated. 

(Witness excused) 

THE COURT: All right. I'm going to go through 
the rest of the documents, then I'll rule on the overall 
objections, because I need to see the other ones that are 
out there. 

MR. GARDNER: Yes, your Honor. 

THE COURT: What other objections do you have? 

MR. GARDNER: I think we were on — we had discussed 

267.01. 

THE COURT: Was that the one that was the Brown & 
Williamson one? 

MR. GARDNER: Yes, your Honor. That's the one that 
was the public health document that has a little stamp that 
says it was from Brown & Williamson's website on the bottom. 

THE COURT: Right. Okay. 

MR. GARDNER: I'd just like to draw the Court's 
attention in addition to what I said earlier, to Page 2 in 
the middle of the third full paragraph, it talks about the 
total number of deaths in the United States each year, and 
the Court has already ruled that inadmissible. I just want 
to point that out to the Court, in a addition to the 
arguments that we made before Mr. Goldstein took the stand. 

MR. PIUZE: I don't know that the Court has ever 
ruled that that's inadmissible. 

THE COURT: I think I said something — I've dealt 
with that, and it was the subject of a motion in limine. 

MS. WILKINSON: And also it was part of Dr. Burns' 
testimony when you allowed him to only testify about deaths 
in California related to Philip Morris. 

THE COURT: That's true. I was looking at California 

deaths. 

MR. PIUZE: No, that's true, that's true, as to 
how we decided to handle Dr. Burns' specific testimony 
about what's happening now, but as far as putting this in 
a historical perspective, I have never heard the Court rule 

any kind of a blanket ruling that we could never talk about 
overall deaths in the U.S., and in order to put this entire 
controversy in perspective, I think we've already talked 
about, I think we heard that around the year 1910 or so 
there was less than a thousand deaths, or almost no deaths, 
we heard how deaths went up over the course of time, and 
this is just historical perspective. 

THE COURT: Okay. Thank you. 

MR. GARDNER: Your Honor, I'm just pointing out — 

THE COURT: I'm coming back to this — 

MR. GARDNER: I'm sorry. I didn't mean to interrupt. 

THE COURT: Go on. 


13 MR. GARDNER: I would just point out that part of the 

14 side bar when we were talking about this specific issue, the 

15 Court on its own raised State Farm in those issues. 


16 THE COURT: I know. I remember. 


17 MR. GARDNER: Thank you, your Honor. 

18 THE COURT: I'm putting this aside. 

19 Next? 


20 MR. GARDNER: The next document appears to be a press 
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21 

release from — 


22 

THE 

COURT: 

Just tell me which one. 

23 

MR. 

GARDNER: 

; I'm sorry. 270, your Honor. 

24 

THE 

COURT: 

Is every one of these documents that we 

25 

have here 

going to 

be objected to? 

26 

MR. 

GARDNER: 

: No, your Honor. 

27 

THE 

COURT: 

270. 

28 

MR. 

GARDNER: 

: This is another press release. 
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1 

THE 

COURT: 

Is a December 16th, '57 press release 


2 from the Tobacco Industry Research. 

3 This is the same issue? 

4 MR. GARDNER: Yes, your Honor. 

5 I'd just lodge the same objections that would 

6 have been lodged as to the other press releases. 

7 THE COURT: I'm trying to figure out the way to do 

8 this the fastest here. 

9 All right. You're going to get a general 

10 ruling, and then if anything deviates, fine. 

11 Is there anything else you want to argue, 

12 Mr. Gardner? 

13 MR. GARDNER: If the Court is telling me to wrap up 

14 so we can get going, then I — 

15 THE COURT: No, I'm asking if there's anything else 

16 you wanted to argue. I'm not trying to push you, I just 

17 need to know if there's anything else that I need to know. 

18 I'm going to be asking Mr. Piuze the same question. 

19 MR. GARDNER: Your Honor, just one broad point. When 

20 Mr. Piuze — you remember when the Court asked Mr. Piuze to 

21 explain what all of his witnesses did and what their 

22 expertise was. I went back through that transcript last 

23 night, because when I got these at 9:00 last night I was a 

24 little surprised that a lot of the documents are the same. 

25 Dr. Pollay, as Mr. Piuze represented, was a 

26 marketing and advertising expert. We talked all about 

27 his — how many ads he'd looked at, how long he's been 

28 teaching and all that kind of stuff. His expertise has no 
6799 

1 bearing on the majority of the documents that I got late 

2 last night, and at least one early this morning. 

3 So that's one overall point I'd like to make. 

4 THE COURT: Okay. Anything else? 

5 MR. GARDNER: I do have objections to many other 

6 proposed exhibits, but I hear the Court saying we're going 

7 to hold off. 

8 THE COURT: What I want to do is, there's so many 

9 objections here, if I keep waiting I won't be able to deal 

10 with them, so I'm going to give you an overall ruling and it 

11 will deal with the ones that I've gotten so far, and I think 

12 it will make it a little faster dealing with the other ones. 

13 If there's specific additional objections, we can deal with 

14 them. 

15 MR. GARDNER: I do have a additional objections to 

16 many of the other exhibits. 

17 THE COURT: Okay. Fine. 

18 MR. GARDNER: Would you like to run through them now, 

19 your Honor? 

20 THE COURT: No. 

21 MR. GARDNER: Then I'll — then that's all I've got 

22 for right now. 

23 THE COURT: The answer is, Mr. Gardner, we are going 

24 to run through them, but I don't want to hear the same 

25 things long form every time. I'm going to give you a 
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ruling, I will look then at each additional document. If 
there's something different about it, fine; if there isn't, 
you can just say the same objections as before. Otherwise, 

we're going to be here for an hour. 

MR. GARDNER: Well, and I understand that, your 
Honor. Maybe what we should do, then, is skip through 
the press releases and go on to the different types of 
documents that are in here that I have objections to, if 
that makes sense to the Court. 

THE COURT: Okay. 

MR. PIUZE: Can we stop at the press releases and I 
can give your Honor my response? 

THE COURT: Sure. 

Are there any other press releases, 

Mr. Gardner? Besides the ones we've been through. 

MR. GARDNER: I believe there are, your Honor. 

THE COURT: Which ones are that? 

MR. GARDNER: PX2670, your Honor. 

THE COURT: Found it. PX2670 is a — is dated 
November 27th, '59, and it's from Hill & Knowlton, Inc. 

for the Tobacco Industry Research Committee. 

Does this have — this has the same issue. 

It's the foundation issues, before 1964, and it's not — 
it isn't in itself, you're saying, an overt act of the 
alleged conspiracy which demonstrates — which has as 
its goal fraud or deception. Right? 

MR. GARDNER: The only other thing I would add, your 
Honor, is this document purports to be from Hill & Knowlton 
and they are not a party to the Master Settlement Agreement 
that we just looked at. 

THE COURT: Okay. 

Anything else? 

MR. GARDNER: Not with that one, your Honor. 

Mr. Goldstein, since you're still back there, 
what is the — what are the initials TIMN, then there's a 
series of numbers? 

PARALEGAL GOLDSTEIN: My understanding is that refers 
to Tobacco Institute Minnesota. 

THE COURT: Thank you. 

Next one? 

MR. GARDNER: Yes, your Honor. PX11758. 

It appears on its face to be a press release — 

THE COURT: I have to find it. 

11758? 

MR. GARDNER: Yes, your Honor. 

THE COURT: Found it. 

MR. GARDNER: It appears on its face to be a press 
release from the Federal Trade Commission. 

Note the same objections, and then obviously 
the Federal Trade Commission had nothing to do with the 
Master Settlement Agreement that we just looked at, or at 
least they were not a party to it, as far as I know, your 
Honor. 

THE COURT: It's dated Thursday, September 22nd, 

1955. 

MR. GARDNER: That's correct, your Honor. 

THE COURT: Next one? 

MR. GARDNER: 11775. 

THE COURT: Okay. I've got this one. This one 
appears — doesn't have anything in it. 
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MR. GARDNER: That's going to make it tough for the 
Court to review it. 

Here, I'll give you my copy, your Honor. 

MR. PIUZE: Can I see? 

MR. GARDNER: I guess as soon as I show it to 
Mr. Piuze. 

THE COURT: Tell them we have another half an hour, 
Francis. Tell them I'm sorry. 

All right. What you've marked as PX11775 is 
a Thursday, June 4th, 1957 press release with the words 
"Tobacco Industry Research Committee" on it. 

MR. GARDNER: Same objections as I've lodged before, 
your Honor. 

THE COURT: Okay. Anything else? 

MR. GARDNER: 11780 is another similar document. 

I would lodge the same objections, your Honor. 

THE COURT: That's Friday, November 27th, 1959 from 
the Tobacco Industry. Yes. 

MR. GARDNER: That's correct. 

THE COURT: Anything else? 

Anything else? 

MR. GARDNER: I'm looking trying to cull through for 
other press releases, your Honor. 

THE COURT: Okay. 

MR. PIUZE: Your Honor, while he's doing that, can I 
interject something? 

THE COURT: Go ahead. 

MR. PIUZE: On the last one, document No. 11780, 
that's a Philip Morris document, it came off the Philip 
Morris website. 

THE COURT: Okay. 

MR. GARDNER: I believe that's the end of the press 
releases, at least as I understand the documents, your 
Honor. 

THE COURT: All right. You want to be heard, 

Mr. Piuze. 

MR. PIUZE: Yes. Just generically, because I get 
the drift here. 

First of all. Dr. Pollay is an expert in 
marketing. The entire TIRC campaign was marketing and 
public — 

THE COURT: I'm aware of that, Mr. Piuze. 

MR. PIUZE: Okay. 

Past that, then. 

These documents are admissions of 
co-conspirators. All these people are co-conspirators of 
one another, I've pled that, that's what my case is about, 
and they are admissions from co-conspirators. 

Hill & Knowlton is an agent for TIRC, it 
says so right on the documents itself. Other documents 
I have establish the fact that the conspiracy — the 
original conspiracy, your Honor, December 1953, the tobacco 
companies, except for L & M, invited Hill & Knowlton there; 
hill & Knowlton set up the TIRC, help them set up the TIRC; 
the TIRC operated out of the Hill & Knowlton offices in 

New York City. All of that is within the documents. Hill 
& Knowlton is an agent of the TIRC. 

And those are my — generally I think I've 
responded to what I think the Court's concerns are. Those 
are my points for the record. 

THE COURT: Thank you. 
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Anything you want to add, Mr. Gardner? 

8 MR. GARDNER: On the press releases that we've just 

9 gone through? 

10 THE COURT: Yes. 

11 MR. GARDNER: My only point would be, your Honor, 

12 that the TI, the Tobacco Institute, was the — Mr. Piuze 

13 alleges that that was the lobbying arm of the industry. 

14 That is distinct from the TIRC and the CTR, which were 

15 bodies that handed out funds for scientific research. I 

16 thought I heard him call them a marketing agent? That's 

17 just not right, your Honor, and I want to make sure that 

18 we're making the distinction because all of these acronyms 

19 contain, you know, Ts and Is. 

20 THE COURT: They all run together. 

21 MR. GARDNER: Exactly. I don't want there to be 

22 any confusion, so I wanted to make that point, your Honor. 

23 MR. PIUZE: And that's inaccurate. The TI was not 

24 a lobbying institute. They were actually all lobbying 

25 institutes partially, and it may well be that they want to 

26 claim TIRC was for research, but TIRC was for propaganda. 

27 TI was a further propaganda organ, and it was not set up 

28 just for lobbying, and there is no evidence that's ever 
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1 going to be shown in this court that that's the case. 

2 THE COURT: If it was set up just for lobbying, 

3 Mr. Piuze, then you may have a — you folks cited it to me. 

4 MR. PIUZE: Noerr-Pennington. 

5 THE COURT: Thank you. A Noerr-Pennington issue. 

6 Thank you very much. 

7 MR. PIUZE: Yes. And I stand on the statement I 

8 just said. It was not set up solely as a lobbying thing, 

9 it was — it was part of the public relations apparatus 

10 of the group. 

11 THE COURT: Well, let me make something clear, 

12 Mr. Piuze. 

13 MR. PIUZE: Yes. 

14 THE COURT: If I even sniff that something is related 

15 purely to lobbying and not generally disseminated to the 

16 public, it won't be coming in. 

17 MR. PIUZE: That's perfectly acceptable. 

18 THE COURT: Okay. Got that clear? 

19 MR. PIUZE: Yes, absolutely. 

20 THE COURT: All right. First, I want to thank you 

21 folks for this fascinating issue so early in the morning. 

22 I wish I had had a little bit more time to do some more 

23 investigation of this. 

24 First, as to foundation, I know I'm the one 

25 that raised that rather than the parties, but I had some 

26 concerns about it, as to where it came from. 

27 First, I'm satisfied through Mr. Goldstein's 

28 testimony that he indeed got the documents that he's given 
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1 to Mr. Gardner off the websites of either the tobacco 

2 companies' websites or the research arm of the tobacco 

3 industry, either the TI, the TIRC, or the CTR. I think 

4 I've got most of them down now. 

5 All right. And I'm also satisfied that 

6 Mr. Goldstein has not in any way altered the documents 

7 that he printed off the websites, except for maybe to put 

8 a Reller sticker on them, but there are no substantive 

9 alterations on any of the documents. So I'm satisfied 

10 as to that. 

11 I am looking at Evidence Code Section 
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12 1400, which deals with authentication. And it says that 

13 authentication of a writing means. A, the introduction of 

14 evidence sufficient to sustain a finding that it is the 

15 writing that the proponent of the evidence claims it is; 

16 or, B, the establishment of such facts by any other means 

17 provided by law. 

18 And I'm looking at the book California Evidence 

19 2003 Courtroom Manual, by Scallen, S-c-a-l-l-e-n, and 

20 Weissenberger, W-e-i-s-s-e-n-b-e-r-g-e-r, and under the 

21 portion "Analysis" on Page 979, and this is talking about 

22 Section 1400, it says: 

23 "Before a piece of evidence can be 

24 admitted, the advocate must make a showing that 

25 the evidence is what the advocate say it is; in 

26 other words, the advocate must show that the 

27 evidence is authentic. However, the showing of 

28 authenticity the advocate must make to the judge 
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1 be redacted, it says: "The United States has now has 

2 more than 25,000 deaths each year from lung cancer." That 

3 paragraph — it goes on to say: "How many of these persons 

4 were heavy cigarette smokers is not known. All together, 

5 deaths from cancer make up about 250,000 of the 1.6 million 

6 total deaths in the United States each year." 

7 One, the document itself, the Public Health 

8 Service, is unsure of how many of the deaths are related 

9 to smoking from lung cancer, that's number one; and number 

10 two, because of Campbell vs. State Farm, I have some 

11 concerns about this evidence coming before the jury, because 

12 it's not related to the — it's not related specifically to 

13 Philip Morris, and I have some concerns about that. So I'm 

14 going to request that that portion be blacked out. That's 

15 the third paragraph down beginning with "The United States 

16 now has more than 25,000 deaths." That's Page 2 of the U.S. 


is minimal. The advocate must simply produce 
enough evidence that a reasonable person could 
find that the evidence is authentic." 

And looking at Witkin California Evidence, 
fourth edition. Volume III, Section 147, on Page 211, 
it says: 

"Except for where authenticity is admitted 
or presumed, introduction of a document in evidence 
requires a foundation by proof of authenticity. 

The normal procedure is to call a witness to testify 
to the preliminary facts showing authenticity." 

Okay. Based on the agreement, the Master 
Settlement Agreement, which covered both tobacco companies 
and the related research — tobacco companies — sorry, 
tobacco research entities, this court is satisfied that the 
documents off the website are authentic and are unaltered, 
and there is more than adequate reason to believe that the 
evidence is authentic. 

So, as to foundation, I'm comfortable with the 
evidence coming before the jury. 

The other thing I want to add is that the 
evidence is — some of the evidence is self-authenticating 
on its face, and is therefore another reason to believe that 
the evidence is authentic. 

As to document PX 2670 — sorry, 267.01, 
which is the U.S. Department of Health, Education and 
Welfare, under 352, although it's clearly relevant, I am 
going to request that the third paragraph down on Page 2 
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17 Department of Health, Education & Welfare. 

18 As to Mr. — sorry. Dr. Pollay introducing 

19 these things, his expertise is both advertising and 

20 marketing. For me, marketing is more than simply 

21 advertising to the public, it includes anything that can 

22 be used by an industry to induce the public to buy their 

23 wares. That includes press releases, it includes evidence 

24 disseminated either by the company itself or by an agent 

25 of the company, and does not mean simply an advertisement 

26 on a billboard or on a television, radio or in a magazine. 

27 Marketing is broader than advertising. 

28 So, I think that Dr. Pollay is an appropriate 
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1 person to be able to introduce this because what he's 

2 interested in is the message, the total message delivered 

3 to the public, not just one segment of the message. 

4 Also, as to Hill & Knowlton, there has been 

5 evidence presented before me that Hill & Knowlton is and 

6 was — sorry, was an agent of the tobacco companies, and 

7 from some of the documents here it's clear that Hill & 

8 Knowlton did produce some of the press releases for TIRC. 

9 For example, what you folks have previously 

10 labeled as PX 2670, it's a Friday, November 27th, 1959 press 

11 release, it's from Hill & Knowlton, for the Tobacco Industry 

12 Research Committee. That would lead a reasonable person to 

13 find that, one, that Hill & Knowlton was the agents for the 

14 Tobacco Industry Research Council. 

15 Mr. Piuze has established a prima fascia case, 

16 if the jury chooses to believe it, of sufficient facts to 

17 demonstrate that a conspiracy existed between the various 

18 tobacco companies and the — their agents, and perhaps part 

19 of the conspiracy's the various research groups and Hill & 

20 Knowlton. 

21 I'm not making a judgment call as to whether 

22 or not a conspiracy existed, that's up to the jury. But 

23 I'm merely making the observation that there has been a 

24 sufficient amount of evidence presented to introduce this 

25 evidence. 

26 As to the Federal Trade Commission press 

27 release, I think that it's self-authenticating. It says 

28 "Federal Trade Commission, Washington 25 DC, Office of 
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1 Information," it's on their letterhead, it's from the files 

2 of one of these companies, and I've looked at the content 

3 as well and it clearly deals with the content of advertising 

4 of the tobacco industry. And deals with standards in the 

5 industry. 

6 Your objections for those, I think I've covered 

7 all the ones we went through so far, both generally and 

8 particularly. 

9 MR. GARDNER: That's right, your Honor. Let me — 

10 THE COURT: Can we move on to the next group now? 

11 MR. GARDNER: Sure. 

12 THE COURT: And I apologize, I have ripped all your 

13 things apart from the nice little order that you gave them 

14 to me. 

15 MR. GARDNER: That's okay, your Honor. We give them 

16 to the Court to do with what the Court wants. 

17 THE COURT: I think I've been handing them back more 

18 or less to Ms. Wilkinson. 

19 Before I forget, I will not be receiving into 

20 evidence the Master Settlement Agreement. I don't think 

21 anybody's going to be asking to introduce that, and I don't 
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22 think it's appropriately before the jury. So I'm just 

23 noting that I'm saying no to 114 in terms of it coming 

24 into evidence. It was meant to be used by me. 

25 And I see before me a rather large display 

26 called: "Creating doubt about the health charge without 

27 actually denying it." 

28 What is this, Mr. Piuze? 
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1 MR. PIUZE: Your Honor, this is a time line, this 

2 is the Reller time line similar to the two that were used 

3 to the Court — shown to the Court from Bullock and Boeken 

4 when the Court asked me to prove up prima fascia conspiracy. 

5 The reason — the reason that's in here 

6 today is because with Dr. Pollay I want to display — put 

7 advertisements, the appropriate advertisements on that board 

8 and in the proper chronological order while he's testifying. 

9 What's on the board right now, every single 

10 thing on the board right now, except for the stop smoking 

11 attempts, everything on the board right now has been in 

12 evidence. 

13 Mr. Gardner's pointing to one thing, which is 

14 Bible's Minnesota testimony. We're going to read that. But 

15 if that's a problem, we can have it covered up for today. 

16 THE COURT: I'll tell you what else we're going to be 

17 covering up. 

18 MR. PIUZE: Yes. 

19 THE COURT: Is the big large black letters across 

20 the top that says: "Creating doubt about the health charge 

21 without actually denying it." That's argument and it's 

22 not appropriate right now. 

23 I know that that's the theme of your case, 

24 Mr. Piuze, I don't have a problem with you using the other 

25 things along the way, I've seen some of them, like there's 

26 a picture of a Pall Mall cigarettes and then there's a 

27 picture I think of — Marlboro, was it, down there? 

28 MS. WILKINSON: Yes, your Honor. Right here. Let me 
6812 

1 open this back up. 

2 MR. GARDNER: Sorry. 

3 THE COURT: That's okay. 

4 I don't have a problem with those. I don't 

5 have any problems with the — 

6 MS. WILKINSON: These shouldn't come in. 

7 THE COURT: I can't see what that is. At the bottom. 

8 MS. WILKINSON: Those aren't in yet, your Honor. 

9 Those are quit attempts. 

10 MR. PIUZE: Well, you know, actually Dr. Benowitz 

11 I think was questioned on those quit attempts, but I, as an 

12 officer of the court will tell you, that Mr. Reller is going 

13 to testify about those quit attempts. 

14 THE COURT: I don't have a problem with the quit 

15 attempts coming in at this point. I think there was some — 

16 there was mention by Dr. Benowitz of some alleged quit 

17 attempts. He — there is some confusion as to how serious 

18 he was, if there was any real attempts at quitting, but 

19 the jury is aware of the fact that there were one or two 

20 or three quit attempts. I can't remember the amount. One 

21 was with the hypnosis and another one was with some church. 

22 MS. WILKINSON: Seventh Day Adventist. 

23 THE COURT: Seven Day Adventists. And I don't 

24 know how many attempts there were other than that, if any. 

25 Cover up the top, the quit attempts can stay, 

26 and the Bible thing, when is that coming in? 
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MR. PIUZE: We're going to read his Minnesota 
testimony, I can't tell you exactly when, your Honor, but I 


can tell you it will absolutely be read during this trial. 
THE COURT: Wonderful. Cover that up right now. 
Now, Mr. Piuze. 


MR. PIUZE 
THE COURT 
MR. PIUZE 
THE COURT 
number for it. 


Yes . 

If you cover those up right now — 
Yes . 

— we'll mark the board, give you a 


MR. PIUZE: That's fine. 

THE COURT: I'm not sure at this point whether it's 
actually going to go back into the jury room, though. I'm 
just alerting you. I need to think about that. Okay? 

MR. PIUZE: Yes. 

THE COURT: Obviously you'll be able to use it during 
argument, because a lot of it is argument, but we'll discuss 
it later. I want to see the overall — what, Ms. Wilkinson? 

MS. WILKINSON: I was just going to ask, your Honor, 
if before — or at the close of Mr. Piuze's case we could 
get some guidance on that, because if you are going to 
allow that, obviously we're going to want our version of 
the time line, as well. 

THE COURT: I understand. 

MS. WILKINSON: Thank you. 

THE COURT: We will deal with it. I understand that. 
But right now I haven't seen all the evidence. That's why 
I'm just saying I'm going to keep that open. 

All right. What else, Mr. Gardner? 

MR. GARDNER: I think the next big group, and I 


think we'll be able to talk about it as a group, your Honor, 
is the advertisements that I was sent last night. 

If the Court will recall, we put in during 
a hearing I believe on Dr. Pollay himself all the 
advertisements that Mr. Reller recognized out of thousands 
he was presented by Mr. Piuze. 

THE COURT: Uh-huh. 

MR. GARDNER: And we went through these painstakingly 
in his deposition. 

THE COURT: Okay. 

MR. GARDNER: And these I don't have an objection 
to as far as the foundation goes, because Mr. Reller laid 
that. But last night I got many, many, many more ads that 
Mr. Reller didn't point out, that showed up on my doorstep, 
many of which far predate Mr. Reller's smoking, and 
certainly his smoking of any Philip Morris product, and 
we would object to the admission of any of those on. . . 

THE COURT: All right. Mr. Piuze, let's start with 
advertisements. 

Why should I allow in any ads prior to when 
Mr. — either when Mr. Reller began smoking, which is '55, 
or that predate any alleged conspiracy formation, which 
would be January 1954, I guess? Or whenever that alleged 
conspiracy was. 

MR. PIUZE: Yes. Here the reason: During the 
long hearing we had in regard to Dr. Pollay's testimony — 

THE COURT: Uh-huh. 

MR. PIUZE: — I quoted at some length from an 


article in Milestones and Marketing History, it was called 
"Exorcising the Ghost of Cigarette Advertising Past, 
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Collusion, Regulation and Fear Advertising." 

The bottom-line gist of it was that the tobacco 
companies were advertising health issues, their own — 

THE COURT: And then they suddenly stopped. 

MR. PIUZE: They suddenly stopped on a dime, everyone 
except Liggett & Myers. That was proof of a conspiracy. 

THE COURT: All right. But I need you to back up, 

though. 


MR. PIUZE: Yes. 

THE COURT: We are not going to be putting before 
the jury somebody's theories in a journal that was written, 

I don't know, 20, 30 years after the event. 

MR. PIUZE: No. 

THE COURT: I can understand if you can lay a 
foundation for Dr. Pollay who says this is the character 
of the advertisements, let's say, between '51 and — or 
'52, when the English study came out by Dr. Doll and '54, 
whenever the Frank Statement came out, and then you're 
saying that sometime, I think you told me mid-'54, they 
all suddenly changed within a few weeks of each other. 

MR. PIUZE: The first half of '54, yes. 

THE COURT: Right. Suddenly the character changed. 

MR. PIUZE: Yes. 

THE COURT: I don't have a problem with that for the 
notion of conspiracy, but I don't want anybody talking about 
somebody's magazine — I'm sorry, I don't remember what that 


1 was in, in a journal or whatever was written — the thing 

2 you gave me. 

3 MR. PIUZE: Yes. It was a journal article. He is 

4 an expert on direct. He knows that he cannot quote as an 

5 expert on direct from that. He can state that it's 

6 something he's reviewed it. If they want to cross-examine 

7 him on it, that's their right. He's been instructed by 

8 me that on direct examination he can't be quoting from that 

9 article. 

10 THE COURT: Okay. So, Mr. Gardner, I will allow in 

11 a reasonable number, a few ads. 

12 I'm not talking about a hundred ads now, 

13 Mr. Piuze. 

14 MR. PIUZE: Yes. 

15 THE COURT: We're talking about some to just give a 

16 flavor, like I'll allow Dr. Pollay to use a few exemplar 

17 ads, pre '54 I guess, to demonstrate that the direction of 

18 the advertising was health-related issues, I think is what 

19 you had called it? 

20 MR. PIUZE: Yes. 

21 THE COURT: Health assurance? Something. You had 

22 some name for it. Health scares? Safety? You had some — 

23 you had some words for it before. And that all of a sudden, 

24 dramatically the direction changed. Yes, that is evidence 

25 of a conspiracy. 

26 MR. PIUZE: Yes. 

27 THE COURT: Okay. What's the next group, 

28 Mr. Gardner? 
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1 MR. GARDNER: The next group, your Honor, are — 

2 THE COURT: And you can't use more than five, 

3 Mr. Piuze. I think five ads in that other group will be 

4 sufficient. 

5 MR. PIUZE: Let me just stay there, if I could, for 

6 a second. 

7 What I've done, or what Dr. Pollay has done. 
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is take a before and after for about four or five different 
brands, a before and after. So, if all four or five brands 


10 

were used. 

there will either be eight or ten. I know the 

11 

Court 

just 

picked 

five as an arbitrary number, but in order 

12 

to 

show a before and after, it has got to be an even number 

13 

It 

must be. 



14 



THE 

COURT: 

Fine, Mr. Piuze. At some point I'm goim 

15 

to 

run 

out 

of patience with it, though. 

16 



MR. 

PIUZE: 

I know. 

17 



THE 

COURT: 

I don't have a problem with an exemplar 

18 

to 

prove his point 

. 

19 



MR. 

PIUZE: 

Yes . 

20 



THE 

COURT: 

If it's six, it's six. What I'm trying 

21 

to 

say 

is - 

-- 


22 



MR. 

PIUZE: 

I understand. 

23 



THE 

COURT: 

And I was looking at five for before ads 

24 

anyway 

. 



25 



MR. 

PIUZE: 

Okay. Got it. 

26 



THE 

COURT: 

Mr. Gardner, next group? 

27 



MR. 

GARDNER 

: I would just like, before we move on 

28 

to 

the 

next 

. group. 

very quickly make sure that the Court — 

6818 






1 that we preserve our objections that we made during the 

2 motions in limine, and I understand the Court's ruling on 

3 those. 

4 THE COURT: Mr. Piuze, can he have, like you did 

5 with Mr. Williamson, an understanding that he doesn't have 

6 to jump up every single time that something is going to 

7 come in, that his objection is preserved as to the hearing 

8 we've had this morning for the documents that you wish to 

9 introduce with Dr. Pollay? 

10 MR. PIUZE: Yes. 

11 MR. GARDNER: And to First Amendment and the 

12 preemption issues that we discussed. 

13 THE COURT: First Amendment, Noerr-Pennington, 

14 preemption, if there's anything that deals with the '88 

15 to — 

16 MS. WILKINSON: '98. 

17 THE COURT: — '98 — 

18 MR. GARDNER: Yes, your Honor. The immunity period. 

19 THE COURT: — that time period, the immunity period 

20 in California. 

21 MR. PIUZE: Yes to all of those, and also yes to the 

22 foundational rulings that the Court's made and to which they 

23 object. They don't have to continue to object, I think 

24 that's preserved. 

25 THE COURT: All right. I think we covered it. 

26 MR. GARDNER: I believe we did, your Honor. 

27 THE COURT: Okay. 

28 MR. GARDNER: Let me — 

6819 

1 THE COURT: What's the next general group? 

2 MR. GARDNER: The next general group are some 

3 scientific documents, like hard science, starting with, 

4 I'll just give the Court an example, 9564. 

5 This is a report by Hammond and Horn on smoking 

6 and death rates, 44 months of follow-up on 187,783 men. 

7 THE COURT: Wait, wait, wait. Wait a second. 

8 One, just so we're clear, we're not putting 

9 treatises like this several-page thing before a jury. 

10 I don't think they have the ability to read this thing, 

11 this was an article in the Journal of American Medical Assoc 

12 iation Volume 186? I can't see it. 66? What is 
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13 that? 

14 MR. GARDNER: Volume 166 I believe is right, your 

15 Honor. On the top left-hand corner. 

16 THE COURT: Okay. And the date of it is unknown 

17 to me. But the thing is, it's, what, 10, 15 pages? 

18 MR. GARDNER: Somewhere in that neighborhood, yes, 

19 your Honor. 

20 THE COURT: Okay. 

21 So I don't have a problem, Mr. Piuze, 

22 generally — well, go ahead and finish your objection. 

23 MR. GARDNER: Your Honor, yeah, if I could, please. 

24 I don't care really how broadly we define 

25 advertising and marketing. Smoking and death rates by two 

26 scientists, really, I don't see how this has anything to 

27 do with the scope of Dr. Pollay's expertise. I think it's 

28 well beyond his ability, let alone the jury's ability, your 
6820 
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1 all we're showing is that on a certain date, June 4th, 

2 '57, Hammond and Horn said something, they were famous 

3 scientists; on the same day the TIRC came out with a press 

4 release to take it down. 

5 Here's the British Medical Research Council, 

6 on June 29th, '57, Dr. Doll talked about this extensively; 

7 on two days before it came out, the TIRC took it down. 

8 THE COURT: All right. So on there. Dr. Doll has 

9 talked about the first one and the third one. I don't 

10 remember him talking about, unless he did, the Hammond 

11 and Horn one. Did he? 

12 MS. WILKINSON: No. 

13 MR. PIUZE: Okay. Well, if — the point is, that's 

14 why we gave these documents here to — 

15 THE COURT: Okay. But Mr. Piuze, the problem is 

16 I need some foundation before the jury as to the fact that 

17 they came out. 


Honor. 

THE COURT: Mr. Piuze? 

MR. PIUZE: Yes. We presented those as material 
for the defendant. I don't intend to try to put those in 
evidence. 

However, your Honor, I have two summary boards 
that I will ask to go into evidence, and this also shows the 
relevance here of what's going on. 

The study group — this is what Dr. Doll talked 
about, American Cancer Society, American Heart Society, one 
other organization — came out with this joint study that 
said smoking's bad, it causes cancer. March 6th, 1957. 

On March 23, '57, here's what the TIRC said 

to take it down (indicating). 

THE COURT: All right. So this is a comparison, 

then. 

MR. PIUZE: Yes. Well, yes. I don't know if I'd 
use comparison, but let's see if I can get another word 
as I go along. 

The next one is Hammond and Horn. 

THE COURT: This is point and counterpoint. Is that 
what you're talking about? 

MR. PIUZE: Excellent. Yes. Point and counterpoint. 

THE COURT: All right. 

MR. PIUZE: Hammond and Horn came out June 4, '57; 

here's how the TIRC brought that down (indicating). 

All we're showing here — actually, this text 
is unreadable, so the jury can't be confused by it. But 
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18 


Now, 

Mr. — Dr. Pollay may be a wonderful 

19 

witness, and he may be extraordinarily qualified, but I 

20 

don ' t 

think he knows diddly, from what I've been told, about 

21 

smoking and death 

rates report on 44 months of follow-up of 

22 

187,783 men. 


23 


MR. PIUZE: 

The — 

24 


THE COURT: 

Did that come in from somebody, or is it 

25 

going 

to come in 

from somebody? 

26 


MR. PIUZE: 

The counterpoint — 

27 


THE COURT: 

Uh-huh. 

28 


MR. PIUZE: 

— mentions it. The counterpoint 

6822 





1 mentions it. And if the exact number of men is the issue — 

2 THE COURT: No, it wasn't. That was not my issue. 

3 MR. PIUZE: The counterpoint mentions — I mean, 

4 it is a counterpoint, it mentions this very study, and it 

5 says it's baloney. 

6 So, in other words, if you want — if the Court 

7 wants evidence that Hammond and Horn did publish that, it's 

8 in the counterpoint. 


9 MR. GARDNER: Your Honor — 

10 THE COURT: Read the counterpoint to me. 

11 Just a second, Mr. Gardner. 

12 MR. GARDNER: Okay. 

13 THE COURT: Read the part of the counterpoint that 

14 you say that refers to. I just want to hear the portion 

15 that you say it refers to. 

16 MR. PIUZE: "New York. Timothy Hartnett, Chairman 

17 of the Tobacco Research Committee today issued the 

18 following comment on the Hammond-Horn statistical 

19 report." 

20 And your Honor, this is June 4, '57: 

21 "The causes of cancer and heart disease 

22 are not yet known to medical science. Today's 

23 Hammond-Horn statistical statement, like the 

24 previous reports, does nothing to change the facts. 

25 Also as scientists have stated, the study itself 

26 is open to criticism as to methodology, selection 

27 of subjects and unsupported assumptions. Statistical 

28 studies often have an important role in research, 
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1 their function, however, is to suggest possible 

2 areas for further and more definitive investigation 

3 using experimental techniques. They do not prove 

4 cause and effect. The Tobacco Industry Research 

5 Committee still shares the widely held position 

6 that the basic origins of cancer and heart disease 

7 will eventually be learned by careful laboratory 

8 and clinical study, not through statistical reports 

9 that are subject to differing interpretation from 


10 


enumerable 

variables involved." 

11 


THE 

COURT: 

Okay. Mr. Piuze I got the point. 

12 



Now, 

what is it that you have down on that 

13 

board 

from 

the Hammond and Horn study? 

14 


MR. 

PIUZE: 

"The death rate of cigarette smokers 

15 

increased 

with the 

! amount of cigarette smoking." 

16 


THE 

COURT: 

Are there any numbers down there? Just 

17 

that statement? 


18 


MR. 

PIUZE: 

This was — 

19 


THE 

COURT: 

I can't see that. I can't see it. 

20 

Sorry, 

Mr. 

Piuze. 

So just read to it me. 

21 


MR. 

PIUZE: 

Yes. It says: "Horn-Hammond follow-up 

22 

report 

on 

187,783 

men, June 4, 1957." 
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This, I am virtually sure, is the American 
Cancer Society cohort study which was following all of these 
men to see what was going to happen to them. There's no 
mention of who died or how many, but the bottom line was: 
"The death rate of cigarette smokers increased with the 
amount of cigarette smoking." 

MR. GARDNER: Your Honor? 

THE COURT: One second. I need to get closer to 

that thing to see it. It's too far off and I can't see that 

far. 

MR. GARDNER: All right. 

THE COURT: All right. What I'm looking at is a 

board that has five, I guess, point and counterpoints. The 

top is the studies from somebody else and the bottom portion 
is the response. 

All right. It's got the Hammond-Horn follow-up 
study as the number two — the second one; the — there is a 
photocopy of Page 1 of that study, I know that because I 
have it up before me up there. It is virtually illegible. 

Then down below that in larger print it says: 
"Horn-Hammond follow-up report on 187,783 men, June 4th, 
1957," and then it says: "The death rate of cigarette 
smokers increased with the amount of cigarette smoking." 

Then underneath it is the counterpoint, 
blow-up I guess of Page 1, and then it says "Hartnett says 
statistics do not establish causes, June 4th, 1957." 

Okay. 

MR. GARDNER: Your Honor? 

THE COURT: Yeah. 

MR. GARDNER: Can I be heard? 

You can go back to the bench. Do whatever you 
want, your Honor. 

THE COURT: Thank you. I just had to be able to see 
that, folks. I'm sorry, I couldn't see it. 

MR. GARDNER: No, I understand, your Honor. 

THE COURT: Thank you, Mr. Gardner. I will do what 
I want, but. . . 

MR. GARDNER: I kind of thought the Court would with 
or without our permission. 

Our problem here, your Honor, is Mr. Piuze has 
put a board together where he's taken selected quotes out of 
hard core scientific articles that are not in evidence and 
that this witness, as the Court pointed out, has no 
expertise in. He's pulled out whatever sections he wants; 
we can't cross the witness on the article because he doesn't 
know anything about it, and then he's pulled out a press 
release, which the Court has already ruled on, and I 
understand, it's trying to show that one doesn't equal 
the other. 

THE COURT: Okay. If I'm not mistaken, the only 
thing that's in there is the statement: "This report gives 
an analysis of death rates in relation to the smoking habits 
of 187,783 men who have been traced for an average of 44 
months." 

That's how this article begins, and that's 
basically what that thing on his board says. Right? 

MR. GARDNER: It says: "The death rate of cigarette 
smokers increased with the amount of cigarette smoking." 

THE COURT: Ah. 

MR. GARDNER: And obviously that's not complete. 
That's an excerpt that Mr. Piuze chose to pull out, and 
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it's a scientific conclusion that this witness is wholly 


unqualified to comment on or testify about or even lay a 
foundation to get into evidence. 

MR. PIUZE: Your Honor, my response to that is that 
is exactly why — 

THE COURT: I'm coming back again. I need to review 
what that said. 


(Pause in proceedings) 

THE COURT: All right. Go on. 

MR. PIUZE: That is exactly why we supplied the 
entire papers to the defense. They can cross him if they 
want or not cross him if they want. The whole point isn't 
whether he's an expert on medicine; the point is, what did 
the TIRC respond when the public health authorities came 
out with warnings of some sort? 

THE COURT: Mr. Piuze, do you know whether or not 
Dr. Pollay has read this JAMA article? Reviewed it? 

MR. PIUZE: I will find out. 

MR. GARDNER: Your Honor? If the counterpoint, in 
other words, the TIRC press release that Mr. Piuze wants 
to complain about, contains the sum and substance, as he 
represented to the Court, of the study, I see no reason to 
bring — to talk about the study on its own when it's not 
in evidence and this is not a scientist. 

I think he can get what he wants through the 
press release that the Court has already ruled on, over 
our objections. So that's my suggestion. 


MR. PIUZE: He's seen it, is familiar with it, can't 
quote from it. And my response to Mr. Gardner is the most 
important single thing here is the timing, to me. 

THE COURT: Mr. Piuze, the article itself is not 
going to come in. As long as Dr. Pollay can say that as 
part of his work as an expert in demonstrating the 
point-counterpoint is that he is familiar with the article, 

I think it's the kind of thing that an expert might rely 
on — might reasonably rely on in arriving at whatever 
opinion, even though it's outside of his field, I think that 
he could be familiar with it just — you have to demonstrate 
that he's familiar just with the article and that the 
tobacco industry's response is definitely a — clearly a 
response to this article. 

So if he can demonstrate that he's reviewed it, 
that will be enough. Because there's not much down there. 

And I've looked at this from a 352 standpoint, 
as well. And it also — I suspect the fact that the article 
is in the press release. 

And by the way, which release is it? I found 


it. 


MR. GARDNER: Your Honor? 

THE COURT: Uh-huh. 

MR. GARDNER: I would ask that Mr. Piuze or 
Mr. Goldstein, whoever the appropriate party is, show 
us where these quotes actually came from, because — 
PARALEGAL GOLDSTEIN: Certainly. 

THE COURT: That's fine. 


MR. GARDNER: Okay. 

THE COURT: Plus, I'm looking at the Tuesday, June 
4th, 1957 press release from the Tobacco Industry Research 
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Committee, and it references the Hammond-Horn statistical 
report. And all that's on that other — on that board is 
this bottom-line statistical statement by Hammond and Horn. 

MR. GARDNER: Your Honor, what was the exhibit number 
on that one, just so I can look at it? 

THE COURT: Sure. It's PX11775. It says: 

"Timothy B. Hartnett, Chairman of the 
Tobacco Industry Research Committee, today 
issued the following comment on the Hammond-Horn 
statistical report. 'The causes of cancer and 
heart disease are not yet known to medical science. 
Today's Hammond-Horn statistical statement, like 
their previous reports, does nothing to change 
this fact. Also as scientists have stated, the 
study itself is open to criticism as to methodology, 
selection of subjects and unsupported assumptions.'" 

Obviously if they're fighting it, Mr. — one 
could assume from this tobacco industry statement that they 
disagree with the results, and the results therefore would 
have to be something that was inimical to the tobacco 
industry's position; in other words, it's at that time, 
which would be smoking, is related to cancer, lung cancer 

I mean, you could figure that out — what I'm 
trying to tell you, Mr. Gardner, is you could figure that 
off of the press release of the tobacco industry. So I 

don't think what's down there is so far — is either so far 
prejudicial or I don't think it's really prejudicial, it's 
anything that a reasonable person could glean off the press 
release itself. Maybe not the number 187,000, but the rest 
of it's pretty evident on its face. 

Next, folks? 

You can mark the article, that's as much as you 
can do, Mr. Piuze, and lay a foundation from Dr. Pollay that 
he knows about it. 

MR. GARDNER: Your Honor, there's another — where 
is the other blow-up of the same thing? 

Essentially the same story here, your Honor. 
This is from 1959. Again, you've got a statement of the 
Public Health Service. This is the — this is an article — 
THE COURT: This is Dr. Burney's article? 

MR. GARDNER: Yes. Which, to my knowledge, is not 
in evidence, your Honor. Again, it's hard core science 
article to which there's been significant dispute with 
Dr. Doll, you'll remember in his direct and cross — 

THE COURT: Yes. 

MR. GARDNER: — who actually is an expert in this 

area. 

THE COURT: Where are you going with this, Mr. Piuze? 
MR. PIUZE: This is the exact same thing, your Honor. 

This is — first of all, I remember no dispute 
whatsoever. Dr. Doll said that this was on behalf of the 
U.S. Public Health Service, and the questioner, who wasn't 
putting in evidence, Mr. Bernick, disputed him in the 

questions. 

Well, of course, it is a statement of the 
Public Health Service, this is taken right out of JAMA. 

So Dr. Burney was talking in 1959 on behalf 
of the Public Health Service. This is the Surgeon General's 
report. This isn't the one with the fancy political 
committees, this is the Surgeon General's report of 1959 
where he said smoke — where the U.S. Public Health Service 
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said smoking causes lung cancer, and here's the counter 
point: Boom, boom, boom, boom. 

The day before JAMA came out with the Surgeon 
General's report, there were one, two — the TIRC and the 
Tobacco Institute and the Tobacco Institute had a tripartite 
barrage in advance saying the Surgeon General was going to 
be full of it the next day. 

So this is a point-counter point thing, just 
like the others. 

MR. GARDNER: Your Honor, my point is this: 

Mr. Piuze has had more than one real — and when I say 
"real," I mean hard science experts go on and off that 
stand. This has never come into evidence. He's trying to 
bring it into evidence through an advertising and marketing 
expert. 

There was — and I believe the Court recalls 
during the cross-examination of Dr. Doll, there was some 
dispute about this document, it's not as Mr. Piuze — it's 
not as cut and dry as Mr. Piuze lays it out. 

And that's our problem with this document. 

This witness knows nothing about the validity or the source 
or the accuracy of that document. 

THE COURT: Mr. Piuze, you can use the right half 
of the board, you can't use the left half of the board. 

The right half of the board deals with the tobacco 
industry's response, the left half of the board deals with 
that article. The words are much more visible than they 
are on the other board that you showed me, which just had 
basically lumps of ink on it. Or clumps of ink on it and 
you couldn't read any words. These I can even see somewhat 
from here. 

Use the right half, not the left half. And 
you've got your counterpoint. So cover it up, saw it in 
half, I don't care what. 

Next? 

MR. GARDNER: Yes, your Honor. 

The next group relates to a witness that's on 
the defense list. There are various, again, science papers 
starting with "The Neuropharmacology of Nicotine and Tobacco 
Smoke," by Dr. Edward F. Domino, and I apologize there's no 
number, these were the ones we got very late last night, 
your Honor. 

The date of the paper is — well, you know, 

I'd like to tell you what the date is, your Honor, but I'm 
having a little trouble. 

THE COURT: Just what is the issue? It's papers 
written by defense expert and? 

MR. GARDNER: A defense neuropharmacologist. 


If this had come up in Dr. Benowitz's 
testimony, I would not be lodging the objection that I'm 
lodging now. It's irrelevant, far outside the scope of 
this expert's expertise. He's not a neuropharmacologist. 

THE COURT: I got it. I got it. 

MR. GARDNER: Okay. 

THE COURT: Okay, Mr. Piuze, what's going on? What 
does Dr. Pollay have to do with neuropharmacology? 


MR. PIUZE 
THE COURT 
MR. PIUZE 
THE COURT 


Nothing. The question — 

Then why — 

The question — I apologize. 

Okay. It's not coming in. So, you're 


not planning on using it now. 
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14 MR. PIUZE: No, no, no, no, no. I absolutely am. 

15 The question isn't what does Dr. Pollay have 

16 to do with neuropharmacology. The question is what does 

17 Dr. Domino, a pharmacologist, who attended the 1972 meeting 

18 down in the Bahamas, a book — that gave rise to a book 

19 which is currently in evidence, the question — and this 

20 is in evidence already? 

21 THE COURT: Okay. Yeah. And? 

22 MR. PIUZE: The question is, what does Dr. Domino 

23 have to do with the sale and marketing of cigarettes? 

24 Because Dr. Domino told Philip Morris that the relationship 

25 of money spent on advertising has a much greater impact on 

26 the sale of cigarettes than the nicotine content of your 

27 cigarettes, and I as a pharmacologist, having studied the 

28 various amounts of nicotine in your cigarettes, and having 

6833 

1 checked your advertising budgets, will tell you right 

2 now that your money spent on advertising has a much more 

3 dramatic and direct effect on how many cigarettes you sell 

4 and what the nicotine is in there. And Dr. Pollay is very 

5 well qualified to testify on that, and all I really ask — 

6 all I really am going to ask him — 

7 THE COURT: Yeah? 

8 MR. PIUZE: — does he agree with this concept by 

9 Domino that spending money on advertising is the single most 

10 important thing that drives cigarette sales. That's all. 

11 And he's going to say yep. And I'm not going to spend any 

12 time on the pharmacology or anything else. 

13 But their own person said this. This is in 

14 evidence already. 

15 THE COURT: In the book. 

16 MR. PIUZE: In the book. 

17 MR. GARDNER: Your Honor, A, not that version, so 

18 that's not accurate. 

19 MR. PIUZE: It didn't make it into the book? 

20 MR. GARDNER: No, I didn't say that. I said version. 

21 If you want the book, the book's back there. 

22 Your Honor, one of two things is going on 

23 here, and I've got to be honest, I'm still not clear which. 

24 Either he's trying to cross Dr. Domino about 

25 Dr. Domino's writings through his witness, which isn't 

26 proper, or he's trying to say — bolster his witness on 

27 direct by saying: Their guy said it, you said it, you 

28 must be right. 

6834 

1 THE COURT: That's what he's doing. 

2 MR. GARDNER: Okay. Well, I think they're both 

3 improper, your Honor, and I object to it. If it's the 

4 latter, I object to that, your Honor. 

5 MR. PIUZE: It is the latter, your Honor. I'm not 

6 trying to take down Dr. Domino — 

7 THE COURT: No, he's trying to say Dr. Domino 

8 is wonderful and very qualified, and this is one of his 

9 statements and, gee whiz, we agree with it. 

10 MR. GARDNER: He's going to be here in a few days, 

11 your Honor, Mr. Piuze can cross him until the cows come 

12 home, and I'm sure he will. 

13 THE COURT: And Mr. Piuze is going to be allowed to 

14 ask Dr. Domino did he write that, and I'm going to take it 

15 on faith that he did indeed write that. 

16 And yeah, you can ask that one question, 

17 Mr. Piuze, but we're not going to have Dr. Pollay read 

18 through some neuropharmacology treatise. 
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19 MR. PIUZE: Absolutely not. 

20 MR. GARDNER: There are some letters from Dunn to 

21 Domino, Domino to Dunn, Dunn to Domino, Domino to Dunn, 

22 that I assume are related to this article, your Honor, I 

23 assume because he's getting one question about the article, 

24 the letters I don't have to fight about now. 

25 THE COURT: What are the letters for? 

26 MR. PIUZE: If Dr. — if Dr. Domino is coming to this 

27 trial, as you just said. I'll question him about his letters 

28 back and forth with him. 
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1 at, so when I ask questions like that, you know, it's not 

2 our document, I don't know where it came from. 

3 THE COURT: That's fine, Mr. Gardner. I'm not 

4 faulting you. You guys have done wonderfully. 

5 MR. GARDNER: The last one is Plaintiff's Exhibit 

6 375, your Honor. 

7 THE COURT: Yeah. 

8 MR. GARDNER: And I've got authentication issues. 

9 I don't know who the author is, I don't know who the 

10 recipients are, I don't know what the dates are, I don't 

11 know what the document is. 

12 THE COURT: It says "Forwarding memorandum to members 

13 of the planning committee." And I don't have a clue either. 

14 MR. GARDNER: That would be our objection, your 

15 Honor. 

16 THE COURT: Understandable. 

17 Help me out, Mr. Piuze. I'm going to sustain 

18 the objection as to no foundation and no relevance unless 

19 you tell me what it is. 

20 MR. PIUZE: Sure. This is one of six documents 

21 from the State Historical Society of Wisconsin. In addition 

22 to telling the Court earlier that Dr. Pollay was there when 

23 this stuff was — this is Hill & Knowlton's stuff that was 


THE COURT: Thank you. 

Okay, anything else? Can I have give my staff 

a break? No. 

MR. GARDNER: Your Honor, I'm not — 

THE COURT: Go on. What's next? 

MR. GARDNER: I just have, I believe, three more 
objections, and then we can — 

THE COURT: Okay. 

MR. GARDNER: Okay. There's an article that purports 
to be from the New York Times, talking about cigarette 
filters. I just don't know what it's got to do with this 
witness. Maybe it's a short question. 

MR. PIUZE: Can I see that, please? 

I don't intend to use that at this time. 

THE COURT: Okay. Anything else? 

MR. GARDNER: Two more, your Honor. 

Plaintiff's Exhibit 404 seems to be missing 
its first page, so I just don't know exactly what it is and 
what I'm missing. And maybe it was just when it came over 
the computer, something happened. 

MR. GOLDSTEIN: Let me see it. 

That's what happened. I'll get you the first 

page. 

THE COURT: While he's looking for the first page, 
let's do the last thing. 

MR. GARDNER: Okay. Well, let me — I just want 
to make it clear to the Court that we produced whatever is 
produced to us when we bring copies for the Court to look 
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put in archives for a long period of time. When that period 
elapsed, it was opened up for the public. 

He, Dr. Pollay, already had an interest in this 
field'; when he heard it was opened up to the public, he 
went there to take a look at it and view it. 

He can authenticate the fact that all of this 
stuff was there under lock and key at the Hill & Knowlton 
collection at the State Historical Society. 

THE COURT: And? 

MR. PIUZE: In addition to that, we have it Fed-Ex'd 
here, under seal, that just came in today from the State 
Historical Society of Wisconsin, a secondary foundation 
thing. Okay? 

These are the Hill & Knowlton. 

MR. GARDNER: Your Honor, taking what Mr. Piuze has 
said, taking Mr. Piuze at his word, and I do, I still don't 
know any of the basic authentication — so it came from some 
warehouse in Wisconsin. 

THE COURT: I'm going to let you look at this. We 
have a bunch of documents that are sealed. You folks are 
going to open them. Not me. 

There is a declaration of Harold L. Miller, 
who says that he is the Reference Archivist of the — and 
custodian of records for the State Historical Society of 
Wisconsin, and he's been employed there since '83, and I'll 
let you look at this, as well. 

I'm not opening these. You folks are opening 
this together. 

MR. GARDNER: Maybe Mr. Piuze can tell me the 
relevance and I can look at this some other time and not 
waste the Court's time, your Honor. 

THE COURT: Okay. I know it's Hill & Knowlton 
documents. And what does it do? 

MR. PIUZE: Well, why don't I just read — why 
don't I just read, please, a couple of things that I've 
highlighted, and that will show the relevance. 

"The attitude of the men we must 
directly deal with in the industry is at 
once interesting and important for us to 
understand. That is why notes on the four 
interviews with research directors are given 
at some length. You'll get from them little 
real information about lung cancer, pro or 
con, but you'll find some mightily interesting 
opinions. One of the men said: 'It's fortunate 

that cigarettes are a habit they can't break.' 

Said another: 'Suppose everybody smoked just 

one cigarette less a day, that would be maybe 
40 billion a year.' And again: 'The stock market 

fall is terrible when you remember dividends are 
going to be much larger next year. 

"Walter Winchell told his" — this is a new 

paragraph: 

"Walter Winchell told his own audience the 
nature of this fact in brief words: 'The burden 

of proof has shifted, it's no longer up to the 
scientists to prove cigarettes cause lung cancer, 
it's the duty of all concerned to prove that they 
Do not.'" 

Another paragraph: 

"Naturally that's something almost too 
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terrible for most of the industry's men to realize, 
even yet, though the very heads of the great 
corporations themselves signalize the end of the 
old days when they linked arms and walked together 
to consult us." 

Another paragraph: 

"Most important, how to free millions of 
Americans from the guilty fear that is going to 
arise deep in their biological depths regardless 
of any poo-pooing logic every time they light a 
cigarette." 

The relevance of this is that — and, your 
Honor, there's more and more, but the relevance of this is 
they're laying out in advance what they're going to do to 
undermine public health concerns. 

THE COURT: Mr. Piuze, I don't know when this 
document was written. I don't have a clue as to who wrote 
it. I am willing to accept that this was one of the 
documents in the Wisconsin historical foundation; I'm 
willing to accept that it was sealed for 20 or 30 years 
or whatever; I'm willing to accept it came from Hill 
& Knowlton. But I don't know who wrote it, I don't know 
when, I don't know what — I don't have a clue as to what 
the circumstances are, and unless you can help me out with 
this, it's not coming in, for lack of foundation. 

Yes, I understand why you want it in, 

Mr. Piuze; yes, it is clearly relevant. But unless I get 
a good understanding of the foundation, it isn't coming in. 

MR. PIUZE: Okay. That one particular document that 
isn't dated. I'll put aside. I'll discuss it with Dr. Pollay 
during a break and see what he can tell me. That's fine. 

THE COURT: And then before you go back in front of 
The jury, I want to hear about what his answer is before 
this comes up. 

MR. PIUZE: Yes. 

THE COURT: This is highly — I know all relevant 
evidence is prejudicial, and I understand that. But this 
is inflammatory. 

Before something like this comes in, I need to 
make sure that I understand the circumstances about which it 
was written, when it was written, who wrote it, maybe why it 
was written, something. I need some more information than 
this, Mr. Piuze. 

MR. GARDNER: And your Honor, just so that the 
Court — 

THE COURT: You just won, Mr. Gardner. 

MR. GARDNER: Okay. Well, I do have one other 
objection, but I guess we'll wait and see and I'll raise 
it at the time. That's fine. Happy to do that, your Honor. 
THE COURT: Anything else, Mr. Gardner? 

MR. GARDNER: Only to point that the ads, we do know 
that Mr. Reller has testified why he started smoking Philip 
Morris cigarettes and why he smoked — why he switched from 
Marlboro to Benson & Hedges, they had nothing to do with the 
ads. And so I would object to them coming in. 

THE COURT: On relevance. 

MR. GARDNER: Yes. Exactly, your Honor. 

THE COURT: Okay. I have been assuming, Mr. Gardner, 
based on Mr. Piuze's representation, that either Dr. Pollay 
or Dr. Cummings are going to talk about the impact of 
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5 ads in the general peer group or on the individual in 

6 particular, even if he can't ID a particular ad. 

7 Now, I've been making that assumption based on 

8 Mr. Piuze's representations. 

9 Did I get that right, Mr. Piuze? 

10 MR. PIUZE: You did. 

11 And if I could, I'm just going to jump in here. 

12 One of the things having to do with peer groups, peer groups 

13 are an especially important concept in the youth marketing, 

14 so because of prior rulings, his testimony is going to have 

15 to be a little bit clipped on this, and I have explained 

16 that to him. 

17 THE COURT: All right. Fine. That's fine. 

18 MR. GARDNER: Okay. And, your Honor, I would object 

19 to any ads that came out when Mr. Reller was a youth, 

20 because we have serious concerns that Dr. Pollay can stay 

21 away from that. It is — I can tell from you reading prior 

22 transcripts of past testimony, that's some of his favorite 

23 stuff. So I want us just to tread carefully, I guess is my 

24 point, your Honor. 

25 THE COURT: I have no idea what Dr. Pollay's favorite 

26 stuff is, Mr. Gardner. But I have been ruling question by 

27 question, objection by objection, and I'll keep doing that 

28 and figure out where we're going. Okay? 

6842 

1 MR. GARDNER: Okay. 

2 THE COURT: Can my staff have a little break? 

3 MR. GARDNER: Absolutely, your Honor. 

4 THE COURT: That's all right with you? 

5 MR. PIUZE: I voted yes every single step of the way. 

6 THE COURT: Okay. Tell them ten minutes. Okay? 

7 Tell them I'm sorry. 
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(Proceedings recommenced in open court, 
in the presence of the jury, as follows:) 

THE COURTROOM ASSISTANT: Everyone rise, please, 
and face the flag. 

In the presence of the flag of the United 
States, emblem of the Constitution and of freedom and 
justice for all. Department 324 of the Superior Court of 
the State of California, for the County of Los Angeles, 
is now in session. The Honorable Victoria Chaney, Judge, 
presiding. 

Please be seated and come to order. 

THE COURT: All right. In the matter of Reller 
versus Philip Morris, BC261796, the record should reflect 
that all 12 jurors, four alternates are present. 

Mr. Piuze is here for plaintiff; Mr. Gardner, 
Ms. Wilkinson are here for Defendant. Ms. Matthews is 
here for Defendant, as well. And Dr. Lewis is present. 

All right. Folks, I apologize, but we have 

been working. We had a lot of exhibits that needed to be 
gone through and ruled upon individually, and some of them 
had some unique issues that needed some research to be 
dealt with, so I do apologize for being late for you. 

I hope you all had a good weekend. Did 
everybody have a good weekend? You're kind of quite. 

You're all mad at me. Yeah, okay. 

I am sorry. I think I did warn you that there 
may be times when it would be unavoidable, and this is one 
of those times. So, on behalf of counsel and myself, we do 
all apologize for running into your time. 

But for the most part, counsel and I have 
tried very hard to make sure that your hours are not spent 
wandering around in the hallway. Hopefully it won't happen 
again. Or if it does, it won't be happening a lot anyway. 

And with that, would you like to call your next 
witness? And the clock the ticking. 

MR. PIUZE: Yes. Thank you. 

And I apologize, too. 

Dr. Richard Pollay, next witness for the 

plaintiff. 

THE COURT: Dr. Pollay, would you stand and face the 
clerk, please. 

RICHARD W. POLLAY, 

called as a witness by the Plaintiff, 
was examined and testified as follows: 

III 

THE CLERK: Thank you. 

Sir, please be seated, and state and spell 
your name for the record. 

THE WITNESS: Richard W. Pollay, P-o-l-l-a-y. 

THE CLERK: Thank you. 


7 


DIRECT EXAMINATION 

8 

BY MR. PIUZE 


9 

Q. 

Good morning. 

10 

A. 

Good morning. 

11 

Q. 

What's your occupation, please? 

12 

A. 

I'm a professor at the School of Business 

13 

the University of British Columbia. 

14 

Q. 

What are you a professor of, please? 
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15 A. I'm a professor of marketing, and I've been 

16 teaching marketing and advertising topics for 32 years 

17 there. I'm no longer teaching, I've just now taken an 

18 early retirement and am only doing research, but still 

19 maintaining my office and a full-time job. 

20 Q. Thank you. 

21 What kind of research are you doing, please? 

22 A. At the moment I'm continuing my research on 

23 tobacco marketing and advertising activities, including the 

24 whole range of marketing communications; so, conventional 

25 advertising, sponsorships, other kinds of sales promotions, 

26 like retail displays, packaging, public relations, the 

27 whole gamut of marketing communications and practices. 

28 Q. How long have you been researching tobacco 

684 6 

1 marketing, advertising, communications, public relations, 

2 please? 

3 A. Almost 16 years now. I began in 1987. 

4 Q. What percentage of your time — I'm going to 

5 cut this in pieces. In the last ten years, so we're talking 

6 '93 to 2003, what percentage of your time that you devote 

7 to research has been devoted to tobacco-related marketing, 

8 advertising issues? 

9 A. I would say virtually a hundred percent. I 

10 mean, I attend various research workshops and conferences 

11 that include other topics. But my own efforts have been on 

12 the tobacco question and various aspects of that for that 

13 decade we mentioned. 

14 Q. Thank you. 

15 And in the six years leading up to that 

16 decade, '87 to '93, what percentage of your research time 

17 was devoted to tobacco marketing, advertising, public 

18 relations-related issues, please? 

19 A. I'm not sure of the exact percentage, but 

20 I would say something, two-thirds to three-quarters. 

21 The vast majority certainly. I had a few projects of 

22 marketing history that I carried over from before I got 

23 involved in tobacco that I was still finishing up, so there 

24 were some publications I had to edit and other activities 

25 there. 

26 So I wasn't exclusively on tobacco until those 

27 were finished off. 

28 Q. Thanks again. 

6847 

1 Taking the entire run of time, '87 right up 

2 till today, as far as your research time is concerned, if 

3 you had to average it all up, what percentage of your time 

4 has been devoted, research time, to tobacco? 

5 A. Over 90 percent I'd say. 

6 Q. Now, you said you were a professor of marketing 

7 at the University of British Columbia? 

8 A. Yes. 

9 Q. What's marketing? 

10 A. Marketing is the management of all of those 

11 representations of the firm to the public. So it means 

12 the product, the product design and how it's packaged; 

13 it means promotion, that is, communications of various 

14 kinds, sponsorships and contests and conventional mass 

15 media advertising, public relations, salesmanship, all 

16 that communications efforts. 

17 It also means pricing, how prices are 

18 determined and the role of pricing in the decision-making 

19 of consumers; it also means what we call place or the 
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20 distribution channels, the decisions about what kind 

21 of retailers, wholesalers, and how many of those to 

22 use; and then overarching all of that there are other 

23 disciplines of consumer behavior to understand the 

24 psychology of consumers and how they react to various 

25 kinds of communications and market research to gather 

26 the information toward that understanding. 

27 So marketing as an area is quite broad, 

28 it includes all of the decision areas of product, price, 

6848 

1 placement, and promotion, and then the tools of consumer 

2 behavior and market research to make those decisions as 

3 well as you can. 

4 Q. Within this very broad area you've just said 

5 marketing is, do you have some subspecialty areas within 

6 marketing? 

7 A. Well, my Ph.D. was in consumer behavior, 

8 and as part of that you do a lot of market research, so 

9 I was taught market research early in my career. But 

10 my own interests were increasingly on advertising and 

11 communications. So that's what I spent most of my career 

12 studying, researching and writing on. 

13 And I had done a lot of work on the history of 

14 marketing and the history advertising, and in the last 15 

15 years, as your earlier questions pointed out, that work got 

16 focused on tobacco. 

17 Q. Okay. Are you prepared to talk about the 

18 history of marketing and advertising of tobacco products 

19 here today? 

20 A. I am. 

21 Q. I'm going to not present all of your 

22 qualifications all in one shot, some now, some later, but 

23 let's do some now. 

24 Have you written chapters in three of the 

25 Surgeon — U.S. Surgeon General reports? 

26 A. Yes, I have. Well, I have written draft 

27 materials that became the majority of the chapters. 

28 I didn't write every last word in those chapters, but 
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1 I contributed substantially to three chapters in three 

2 different reports. 

3 Q. We've heard from other witnesses there's 

4 a significant editing process that goes on back and 

5 forth and back and forth before the thing is finally 

6 published. 

7 A. That's correct. 

8 Q. So let me change the question. 

9 Even if your piece wasn't used word for word 

10 for word, are three different chapters from three different 

11 Surgeon General reports your chapters? 

12 A. Yes, they are. And they're listed on my 

13 resume. 

14 Q. Do all of these have to do with marketing 

15 tobacco products to certain groups? 

16 A. They do, and the history thereof. It's not 

17 just current events, but also the history of those marketing 

18 practices. 

19 Q. Okay. And I don't want to talk about — 

20 specifically don't want to talk about the groups here. But 

21 did you talk about the history of advertising and marketing 

22 to certain discrete groups within the population, and that 

23 was what you were writing about? 

24 A. Yes. That's what made the three reports 
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25 

different 

from one another. 

26 

Q. 

Were all three of these reports in different 

27 

years of 

the Surgeon General's reports? 

28 

A. 

Yes . 
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1 

Q. 

Were all three since 1995? 

2 

A. 

No. The first was in 1994. 

3 

Q. 

Okay. 

4 

A. 

The others have been since '95. 

5 

Q. 

Thank you. 

6 


So, in other words, this stuff is pretty recent 

7 

stuff. 


8 

A. 

Yes . 

9 

Q. 

Tell the jury your educational background. 

10 

please. 


11 

A. 

Well, I'm an engineer as an undergraduate, went 


12 to engineering school, and wanted to combine engineering 

13 with business, so I went from there to a business school to 

14 do a Master's degree in Business Administration, normally 

15 known by the initials MBA, and in doing that I concentrated 

16 on marketing. 

17 I went to work for G.E. for a year in a 

18 marketing training job which had me doing six different 

19 positions in six different parts of that company; then 

20 went back to school to do more studies in consumer behavior. 

21 So my Ph.D. was also in marketing, but with 

22 the focus now on consumer behavior. 

23 Both of those degrees, the Master's and did 

24 Ph.D., from the University of Chicago. My undergraduate 

25 was from Rensselaer Polytechnic Institute, known as RPI, 

26 in Troy, New York. 

27 Q. Okay. So, Rensselaer, University of Chicago, 

28 University of Chicago. 

6851 


1 A. Yeah. 

2 Q. Once you got out of the University of Chicago 

3 with a Ph.D. in your pocket or on the wall, wherever you 

4 put it, can you tell the jury your occupational history 

5 since then, please? 

6 A. Well, my first job when I left Chicago was 

7 teaching at the University of Kansas, although to be precise 

8 I was still completing the Ph.D., the dissertation hadn't 

9 yet been written, I had finished the course work and stuff. 


10 

But I began 

may teaching career at the University of 

Kans< 

11 

in Lawrence 

, Kansas, where I taught for four years. 


12 

Q. 

And then? 


13 

A. 

Then in 1970 I got a good job offer from 

my 

14 

present employer, the University of British Columbia, 

in 

15 

Vancouver, 

Canada. 


16 

Q. 

Are you Canadian? American? 


17 

A. 

Both. 


18 

Q. 

Both. Citizen of both countries. 


19 

A. 

Yes. File income tax returns in both 


20 

countries. 



21 

Q. 

Congratulations. 


22 

A. 

Not to be envied. 


23 

Q. 

Not to be envied. Okay. 


24 


Do you know what Hill & Knowlton is? 


25 

A. 

Yes . 


26 

Q. 

What? 


27 

A. 

It's a very large public relations firm. 

and 

28 

a very successful one. For many years it was the biggest 
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public relations firm in North America. 

Q. As a result of tobacco marketing and 
advertising work that you had done, were you aware, let's 
say, by the late eighties or so, that Hill & Knowlton had 
something to do with tobacco? 

A. Yes. I was. 

Q. Did you become aware at some point that 

previously secret documents were going to be released to — 
for public view — 

A. Yes. 

MR. GARDNER: Your Honor, object. 

Q. BY MR. PIUZE: — having to do with Hill — 

MR. GARDNER: Hold on. 

Object to the foundation and to the 
characterization. 

MR. PIUZE: I'll withdraw the question. 

THE COURT: Thank you. 

MR. PIUZE: I'll make it easy. 

Q. Is there an archive at the University — excuse 
me, at the Wisconsin Historical Society? 

A. Yes, there is. 

Q. Did the archive at the Wisconsin Historical 
Society contain some documents that had been deposited 
there in the Hill & Knowlton collection? 

A. Yes. There was. It's called the John Hill 
papers, John Hill being the founding partner of Hill & 
Knowlton, and I think he as an individual donated them 
after his retirement to the State Historical Society. 

Q. Were they donated in such a way that they were 
kept under seal from the public for a certain predetermined 
amount of time? 

A. They were, which is a common practice in 
archival material donations; just to — for the privacy 
of the people making the donations. 

Q. When — did you become aware that this 
information was going to become opened up for public 
viewing? 

A. I was reminded of that by consulting a 
reference book that I had written a few years earlier. 

When I came across the name Hill & Knowlton in my early 
tobacco work, it rang a bell, and so I consulted a book 
I had done called Information Sources For Advertising Histor 
y, and when I looked up in the index there I found 
the reference to the Hill & Knowlton papers at this State 
Historical Society archives and that they would become 
publicly available in 1989. 

Q. In 1989, at or very close to the time they 
became publicly available, did you make a trip from British 
Columbia over to Wisconsin? 

A. I did. 

Q. For what purposes? 

A. To look at those documents, that is, to be one 
of the first, and my understanding is I was the first to 
access those documents and to review them, to see if they 
were newsworthy, and if they were newsworthy to write an 
article for a scholarly publication. 

Q. Were they newsworthy? 

A. They were. 

Q. Did you write an article for a scholarly 

publication? 

A. I did, in a scholarly publication for — in the 
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6 public relations field called The Public Relations Journal. 

7 Public Relations Review I think is their title. 

8 Q. All right. And I don't want you quoting out 

9 of any article, but just tell me the general topic here that 

10 you were writing about, please. 

11 A. The activities of Hill & Knowlton on behalf of 

12 the tobacco industry in the creation of the Tobacco Industry 

13 Research Committee and its operations during the 1950s. 

14 And then, you know, that was put into context 

15 of some of the history of public relations and some of the 

16 subsequent events. But most of the original new research 

17 results were from the 1950s, the activities of Hill & 

18 Knowlton, based upon those documents. 

19 Q. Just side-stepping just a bit right now, 

20 you mentioned the T.I.R.C., except you mentioned the full 

21 name. 

22 Can you say the name again? 

23 A. Tobacco Industry Research Committee. T.I.R.C., 

24 sometimes described as TIRC, just as a pronunciation of 

25 those initials. 

26 Q. Okay. What does TIRC have to do with Hill 

27 & Knowlton? Or vice versa, what does Hill & Knowlton have 

28 to do with TIRC? 

6855 

1 A. Well, Hill & Knowlton, in serving its clients, 

2 the tobacco industry, created the Tobacco Industry Research 

3 Committee to — as the organization for the public relations 

4 activities that they were going to carry on on behalf of the 

5 industry. 

6 Q. If I just threw you a softball and said 

7 Philip Morris was a member of the TIRC from its — from the 

8 inception of the TIRC, is that a yes? 

9 A. Yes. That's correct. 

10 Q. R.J. Reynolds was a member of the TIRC from its 

11 inception? 

12 A. That's correct. 

13 Q. And rather than me go through all the major 

14 tobacco companies, how about this: With the exception 

15 of Liggett & Myers, were all of the other big American 

16 cigarette companies members of the TIRC from its 

17 inception? 

18 A. They were. And they are all signers to one 

19 of the early releases by that committee, called the Frank 

20 Statement, an ad run in the newspapers. 

21 Q. Okay. Now, have you looked into issues 

22 involving changes in cigarette advertising from the time 

23 period just before Hill & Knowlton got involved and just 

24 before the TIRC was created and the way the companies 

25 advertised their cigarettes almost immediately after they 

26 formed this group in — 1954, was it? 

27 A. The group was formed in Dec — well, the 

28 meeting that led to the formation of the group occurred 
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1 in December of 1953, the Frank Statement appears just 

2 after the holidays in early January of '54. 

3 Q. Okay. So here's the question — thank you. 

4 Here's the question, then: Have you looked into comparing 

5 ads by all the cigarette — by the major tobacco companies 

6 before December 1953 to shortly after January 1954? 

7 A. Yes, I've looked at the ads myself, and I've 

8 also looked at the scholarly literature about that. 

9 Q. Okay. I'd like to say that it's — I may ask 

10 you at various times to discuss things that you've read or 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


reviewed or relied on, but caution you about quoting them 
on direct examination. Okay? 

A. All right. 

Q. Okay. With that in mind, no quotes, has 
there been scholarly literature written on the subject 
of how cigarette advertising may or may not have changed 
immediately before the Tobacco Industry Research Committee 
was set up to immediately after it was set up? 

MR. GARDNER: Your Honor? I'm going to object to 
the question. We need to lay a foundation to talk about 
what Dr. Pollay has done. 


THE COURT 
MR. PIUZE 
THE COURT 
MR. PIUZE 
THE COURT 
Oh. 

MR. PIUZE 


Sustained. 

I didn't hear the end of it, your Honor. 
I'm sorry, what? 

I didn't hear the end of — 

Sustained. 

You want to know what he said? 

Yes. 


357 


1 THE COURT: He wants you to lay more of a foundation 

2 as to what exactly Dr. Pollay has done in establishing his 

3 expertise in this particular area, what he's looked at, 

4 what he's — I guess which articles he's looked at. 

5 Is that what you're looking for? 

6 MR. GARDNER: Yeah. 

7 THE COURT: And what kinds of things he's done to 


8 make an opinion. 

9 MR. PIUZE: I thought that's what I was doing, your 

10 Honor. Could I — would it be — 

11 THE COURT: I think the problem is that you asked a 

12 question that assumed things. 

13 MR. PIUZE: Okay. Sorry, then. 

14 Q. What have you done to establish your expertise 

15 in this area, please? 

16 A. I've collected and reviewed ads themselves, 

17 I maintain an archives of advertising that includes over 

18 10,000 examples of U.S. cigarette advertising, so I've 

19 reviewed those; I've reviewed the trade press, that is, what 

20 was being said in the advertising journals, in the business 

21 journals, in the tobacco journals, in those days, that is, 

22 in the fifties and the years we're talking about here, as 

23 well as other years. 

24 I also read and collect and, you know, 

25 have files for all of the scholarly work that's related 

26 to this field, and in particular, there was an outstanding 

27 prize-winning paper by a Professor Solow of the University 

28 of Iowa on this very topic, a very intense study of the 
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1 

advertising 

of I think some 1200 ads from '52, 

'53, '54, 

2 

and measuring the way in which the ads changed 

tactics 

3 

during that 

time period. 



4 

Q. 

Okay. Do you 

i try hard to keep up 

to date on 

5 

these issues? 



6 

A. 

I do. 



7 

Q. 

Do you think 

you are up to date on 

i these 

8 

issues? 




9 

A. 

I think so. 

There's an awful lot 

written, so 

10 

I can't — 




11 

MR. 

GARDNER: Your 

Honor, objection. 


12 

THE 

COURT: Excuse 

me. 


13 

MR. 

GARDNER: I object to whether Dr. Pollay thinks 

14 

Dr. Pollay 

is up to date. 



15 

THE 

COURT: All right. Sustained. 
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16 Do you want to lay a foundation as to that 

17 comment? 

18 MR. PIUZE: Sure. 

19 Q. How do you try to keep up to date? I mean, do 

20 you read the L.A. Times or do you read trade journals that 

21 are specifically devoted to this specific topic that we're 

22 discussing? 

23 A. I read trade journals, I watch all of the 

24 major publications in my field, the journals. Journal of Mar 

25 keting. Journal of Consumer Research, Journal of Public Poli 

26 cy and Marketing; for any tobacco-related materials, 

27 I subscribe to an international journal called Tobacco Contr 

28 ol, which I read every issue of; I attend conferences on 
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1 marketing history, I review papers that are submitted 

2 for potential publication by various journals. 

3 Q. Stop one second. 

4 Does that mean you're a peer-reviewer? You 

5 get to give partial thumbs up or thumbs down on what gets 

6 published in this area? 

7 A. That's correct, and make suggestions for 

8 revisions and modification. 

9 Q. I'm sorry to interrupt you. 

10 While we're at it — I'm sorry, go ahead and 

11 finish. 

12 A. Well, just in general, as part of being a 

13 researcher in that area, that you have to keep abreast of 

14 what other researchers are discovering and learning, because 

15 when you go to try to publish your own work, there's no 

16 point in saying something that's already been said by 

17 somebody else; you want to establish that you're adding 

18 to what other people already know. So, part of being a 

19 researcher and a scholar is to keep abreast of what other 

20 scholars are writing in your topic area of interest. 

21 Q. Okay. And you do that to your satisfaction? 

22 A. I do that on a regular basis, yes. 

23 Q. Is there something called the Tobacco Control J 

24 ournal? 

25 A. There's a publication that comes out of 

26 London published by the British Medical Journal called Tobac 

27 co Control, that provides information about tobacco 

28 and many aspects of tobacco, including a lot on marketing, 

6860 

1 and it does so for an international audience and discusses 

2 international activities. 

3 So some of the articles there are about 

4 practices in North America, some of them are about practices 

5 elsewhere in the world. 

6 Q. Do you read that? 

7 A. I do. 

8 Q. In addition to reading it, have you contributed 

9 to it? 

10 A. I have on several occasions. 

11 Q. As what? As a writer? As an editor? As 

12 what? 

13 A. Well, as both. I've been an author of 

14 several pieces over the years, maybe a half dozen, something 

15 like that. I also was an editor of a special issue called D 

16 iscoveries and Disclosures in the Corporate Documents, where 

17 we assembled about a dozen articles that all of 

18 which were reporting on what we were learning — "we" being 

19 the scholarly community — what we were learning from the 

20 corporate documents that are now available on various 
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21 

websites. 





22 

Q. 

Okay. So 

— 



23 

A. 

So I was the 

editor for that, for 

that issue. 

24 

Q. 

Thank you. 




25 


Here we come 

back to the take-off 

point. 

26 

Between - 

— do you have 

an 

opinion. Dr. Pollay, 

that 

27 

from shortly before the 

creation of Tobacco Industry 

28 

Research 

Committee, and 

shortly before Hill and Knowlton's 
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1 constantly, well, maybe there's a health issue here, and 

2 you're inviting people to judge cigarettes as healthy or 

3 not healthy. 

4 So the advice was to get away from that kind of 

5 negative argument to a more positive style of advertising to 

6 emphasize — as the song says, to accentuate the positive, 

7 eliminate the negative, don't mess with Mr. In Between, 

8 you know, to put a smile on the advertising, to shift the 

9 language to talking about being gentle, kind, mild, light, 

10 those kind of use of language and away from specific 

11 references to coughs, throats, nose, sinuses, you know, 

12 whatever parts of the anatomy, to stop using doctors and 

13 nurses and dentists and other medical representations, and 

14 to stop comparing yourself to other cigarette ads — excuse 

15 me, other cigarette brands, to suggest that, you know, we're 

16 less harmful than they are. 

17 Q. Okay. 

18 A. Because that was mutually destructive. 

19 Q. Number one, do you have examples that you're 

20 going to show us of some of the pre-December 1953 ads that 

21 dealt with negative implications of health? 

22 A. I do. 

23 THE COURT: Is that yes? You're nodding your head. 

24 THE WITNESS: Yes. I do. 

25 Q. BY MR. PIUZE: And do you have examples from 


involvement as a public relations organ for the tobacco 
industry in late '53, to shortly after the announcement 
that this had occurred, that there was a TIRC and the 
announced Frank Statement in early 1954, do you have 
an opinion that cigarette advertising had a noticeable 
different change? 

A. Yes. I do. It changed quite dramatically 
in a fairly short time frame right around that point in 
time. 

Q. How? 

A. Well, the advertising — the old advertising — 

let me just talk about kind of before and after. 

The old advertising was what was 
characterized in the press as negative advertising, it 
was making mention to irritation, parts of the anatomy 
like throats, symptoms like coughs, irritation, and all 
of that was being criticized both by the trade press and 
places like — magazines like Fortune and Business Week, 
and also in internal consultants' reports from motivation 
researchers as doing too much to emphasize the negative. 

It's sort of like — it's reminding people of 
the problem all the time. It's sort of like if I say to 
you: I don't beat my wife of anymore. The more I say, the 

deeper a hole I dig. 

So it's the same thing in negative advertising. 
If you say: Ours are less irritating than theirs, or ours 
causes less cancer than theirs, or ours doesn't cause as 
much bad coughs than theirs, you're reminding people 
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the same companies for the same brands that occurred shortly 
afterwards where those negative implications for health 
disappeared? 


A. I do. So I have before and after comparisons 
for — I forget how many there are, seven or eight different 
brands that were on the market at that point in time, 
showing the contrast of what they were doing before this 
period and what they were doing shortly after this period. 

Q. I'm going to ask you just in a little bit to 
pick your best five before and afters, so we can show your 
best five. Okay? 

Next, in the before ads, will we ever see 
anything that mentions cancer? 

A. No, you'll never see that word. For sure. 

Q. Will we ever see anything that mentions 

emphysema? 


A. No. 

Q. Will we ever see anything that mentions heart 

attacks? 


A. No. 

Well, we won't see it here, but there was one 
campaign for an Embassy brand that said you can inhale to 
your heart's content. You know, that's sort of a double 
meaning in that phrase. But no reference to heart attacks 
explicitly. 

Q. And the point I'm trying to get at here is 
this advertising that you mentioned, the before advertising, 
ours is better than yours, was it related to relatively 
minor health issues, like sore throat or a scratchy throat 
or slight cough, stuff like that? 

A. Yes. The focus, the most common focus was on 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

6865 

1 


throat and throat irritation, throat cough. The immediate 
symptom, not the long-range medical consequences. 

Q. At any time have you seen ads by American 
tobacco companies that talked about big bad stuff: lung 
cancer, emphysema, heart attacks, stuff like that? 

A. I've seen no advertising for cigarette brands 
that makes any mention of any of those. 

MR. GARDNER: Your Honor? 

THE COURT: Yes. 

MR. GARDNER: Forget it. I apologize. 

THE COURT: Go ahead. 

Q. BY MR. PIUZE: Did Liggett & Myers' ads change 
during this period? 

A. Eventually they did, but they were the last 
ones, and they didn't really change until well after 
everyone else had sort of changed their practices. 

And the other thing that's going on at this 
time is that late in '54 the — 

THE COURT: Limit your answers, please. He asked 
you whether the Liggett & Myers changed their ads. That's 
yes or no. 

THE WITNESS: Okay. Yes, they did. 

Q. BY MR. PIUZE: Later. 

A. Later. 

Q. Okay. Here we are. In the period from 

just before the Tobacco Industry Research Committee was 
established, and just before Hill & Knowlton, the public 
relations firm, got involved, to let's say midway through 

1954, but I'm stopping you in July, I know why, we'll figure 
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out why later, had Liggett & Myers ads continued on the way 
they had been? 

A. They had. 

Q. And was Liggett & Myers the only company that 
was not a member of the TIRC during this time? 

A. That's correct. 

Q. Now, because you mentioned it, later in the 

year, later in the year, in the fall of 1954, were there 
rumblings from the federal government that it might become 
involved in tobacco advertising? 

MR. GARDNER: Your Honor, I object. Hearsay. The 
question calls for hearsay. 

THE COURT: Can you rephrase it, Mr. Piuze? 

Sure, your Honor. 

I'd say this isn't for the truth of the 


MR. 


I was wondering about that, but I'm not 


PIUZE 
And 

matter stated. 

THE COURT 
sure where you're going. 

MR. PIUZE: Okay. 

Q. You had started to say something earlier and 
the judge properly told you to keep it shorter, so now I'm 
going to that point. 

Later in 1954, was there an outside event 
that had something to do with tobacco advertising? 

A. Yes, there was. 

Q. What was the outside event? 

A. There was the beginning of discussions with 


1 the Federal Trade Commission about their rule-making which 

2 was to follow. 

3 Q. And before we show these before and after 

4 ads now, just to be absolutely sure, I'm interested in 

5 your showing before and afters before there was any talk 

6 about the FTC becoming involved. 

7 Okay? Can you do that? 

8 A. No, the after examples I have are from after 

9 the FTC involvement. They show the change in the tactics, 

10 they don't show the precision of the timing of when that 

11 occurred. These are just illustrative. On the precision 

12 of the timing I rely on the Solow research. 

13 Q. Okay. So be it. 

14 Now, before you show these, I just want to 

15 look down the road. Into the 1960s and up into the 1970s, 

16 are there other examples where the tobacco industry acted 

17 as a unit in lock step as far as major advertising shifts 

18 and changes are concerned? 

19 MR. GARDNER: Your Honor, I have a preemption 

20 objection to lodge at this point. 

21 THE COURT: Overruled. 

22 THE WITNESS: Yes, I can think of two clear examples 

23 in the 1960s. 

24 Q. BY MR. PIUZE: Well, then I'll come to those 

25 later. But for right now I'd like to display these original 

26 ads from just before the TIRC until after. Okay? 

27 A. Okay. 

28 Q. Now, do you have them up there, please? 
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1 MR. GARDNER: Your Honor, I'm going to object to 

2 the showing of these ads because they do not show the 

3 purpose for which we discussed before the jury arrived. 

4 This witness just testified that they don't show what 

5 we were told they would show. So I object on that basis. 

6 MR. PIUZE: That's not what he testified to, your 
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Honor. 

MR. GARDNER: It's the timing issue, your Honor. 

THE COURT: Dr. Pollay, the ads that you're going to 
show us are from what period? 

THE WITNESS: They're from the 1950s. The before ads 
are from 1953, '52, and the — 

THE COURT: The negative advertising you were talking 

about. 

THE WITNESS: That's right. So there are negative 
ads and then there are the positive ads. 

THE COURT: And when are the positive ads? 

THE WITNESS: Vary slightly from brand to brand, 
but I'd say from 1955 to '56 would be the typical years. 

THE COURT: Not '54? 

THE WITNESS: There may be one or two that are '54. 
Yes, I have one are for Camel that is 1954, but I don't 
want to offer these as proof of the timing, I offer these 
as illustrative of the before and after campaigns. 

THE COURT: So you're talking about they're exemplars 
merely of the change in the mood or the thrust of the 
advertising. Is that what you're saying? 

THE WITNESS: That's correct. 


1 THE COURT: Anything else you want to say, 

2 Mr. Gardner, before I rule? 

3 MR. GARDNER: Your Honor, yes. 

4 The timing on those, '55 and '56 is long after 

5 the period that this witness would like to illustrate, so 

6 I would object on their relevance, and based on the Court's 

7 ruling before — earlier this morning. 

8 THE COURT: Dr. Pollay, the — you said that the 

9 ads changed sometime in — the character of the ads changed 

10 somewhere in mid-1954. 

11 Do I have that right? 

12 THE WITNESS: That's correct. 

13 THE COURT: The advertisements that you brought with 

14 you today, apart from the one 1954 ad, do they continue in 

15 the same genre, same spirit as the 54 ads? 

16 THE WITNESS: They do. 

17 THE COURT: Was there any change in the types of 

18 advertisements between the years '54, '55 and '56? 

19 THE WITNESS: No. 

20 THE COURT: Your objection is noted and overruled. 

21 Q. BY MR. PIUZE: And Dr. Pollay, one more 

22 thing before you show any of them. 

23 When did the FTC really get involved with real 

24 regulations? When was that? 

25 MR. GARDNER: Your Honor, I'm going to object to the 

26 form of the question. Vague. 

27 THE COURT: Yeah, I don't know what a real regulation 

28 is, Mr. Piuze. 
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1 MR. PIUZE: So be it. I apologize. Bad question. 

2 Q. When did the FTC actually get involved as far 

3 as rule-making is concerned? 

4 A. They put out a memo in September of 1955 that 

5 included a set of guidelines. 

6 Q. All right. Now, I'm ready. 

7 Are these things too big to put up on the Elmo, 

8 or can they be put on the Elmo? 

9 A. Well, you tell me. I don't know how big the 

10 Elmo is. These are large format from magazines like Life, S 

11 aturday Evening Post, Collier's, Look. They're bigger than 
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normal. 

THE COURT: I think you may be able to do them one 
at a time on the Elmo, one area at a time. There are six 
on that sheet. 

Would you like these marked for identification, 
or are these going to stay with us or go with him? 

MR. PIUZE: Certainly copies are going to stay with 
us, and yes, I would. 

THE COURT: Color copies, please? 

MR. PIUZE: Of course. 

THE COURT: All right. So we're going to mark that 
as what for identification? 

And I'm going to allow you, Mr. Piuze, to take 
the originals, get copies, return them, the original, to 
Dr. Pollay and give us the copies. 

You have a problem. 

MR. GARDNER: I'd just like to see the original. 

I can't tell the date on the copy that I got. 

THE COURT: Okay. When you get around to marking 
it — I did some marking outside of your presence, folks. 

So the next number I have up is 115. 114 you will not see 
at all. It's used as a foundational tool for me, that 
I used then as the basis to do other things. It's not 
relevant to the trial, it was relevant to my making some 
rulings on evidence. 

So 115 we are on now. 

MR. GARDNER: Your Honor? 

THE COURT: Yes. 

MR. GARDNER: I'm going to object to this document. 
There's a handwritten notation that indicates I suppose that 
it was published in May of 1952. 

THE COURT: Whose handwriting is that. Dr. Pollay? 

THE WITNESS: I'd have to look at it. 

THE COURT: Great. Why don't you look at it. 

Mr. Gardner, hand it to Dr. Pollay, would you? 

I just elevated you, Mr. Gardner. 

MR. GARDNER: Thank you, your Honor. 

THE COURT: Any time. 

THE WITNESS: Yes, that's my handwriting. 

THE COURT: Okay. 

THE WITNESS: To indicate the source. It's taken 
from Life Magazine. The issue was May 19th. 

THE COURT: Thank you. 

Your objection is noted and respectfully 
overruled, Mr. Gardner. 

But what do I call this, folks? Mr. Piuze, 
what do you want me to call this? 

MR. PIUZE: The Camel before. 

THE COURT: Camel before. Okay. 1956. And that's 
a before ad? 

THE WITNESS: No. 

MR. PIUZE: 1952. 

THE COURT: I misheard. 

THE WITNESS: Then I may have misspoken. May 19, 
1952. My apologize if I scrambled the record. 

THE COURT: All right. That's 115 for 
identification. 

(Exhibit No. 115 was marked for identification) 

Q. BY MR. PIUZE: This is from where, please? 
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17 


A. 

Life 

Magazine. 

18 


Q. 

Okay 

So, you chose — I'm just going to take 

19 

the - 

- 



20 


THE 

COURT: 

Boy, that certainly is dated. How many 

21 

doctors do 

you folks know make house calls? Hmmm? 

22 



I'm 

sorry, Mr. Piuze. I couldn't help myself. 

23 


MR. 

PIUZE: 

No. Don't be. I think that's a fine 

24 

idea. 

actually. 


25 


THE 

WITNESS: Is that — can you back it up at all? 

26 


THE 

COURT: 

Is there a pending question? 

27 


MR. 

PIUZE: 

I'm going to go through these six and 

28 

then 

I'm going to 

ask you some general questions here. 

6872 






1 THE WITNESS: If it would help, you can remove 

2 that from the plastic sleeve. It might cut some of that 

3 reflection. 

4 Q. BY MR. PIUZE: Okay. Anyway, "More doctors 

5 smoke Camels"? 

6 A. Yes. 

7 Q. So what's the significant of that ad, please? 

8 A. Well, it comes off as a testimonial by doctors 

9 on behalf of smoking, and specifically smoking Camels. 

10 MR. GARDNER: Your Honor? I'm going to object to 

11 the — testifying to the meaning and intent of an ad. The 

12 ad speaks for itself, your Honor. 

13 THE COURT: Yeah, it does speak for itself. 

14 But I'm interested, Mr. Piuze, as to why he's 

15 using it as an exemplar. 

16 The objection is sustained. But Mr. Piuze, 

17 you can ask him why he's using it as an exemplar. 

18 MR. PIUZE: Okay. 

19 THE COURT: I don't know why he's using it as an 

20 exemplar. 

21 Q. BY MR. PIUZE: Why did you choose this one, 

22 please? 

23 A. Because it makes specific references to doctors 

24 and medical authorities, and that was one of the areas which 

25 was soon to disappear from the advertising. So this is an 

26 example of the kind of advertising tactic that was soon to 

27 be eliminated. 

28 Q. Okay. Now, am I going to put up an after 

6873 

1 Camel, or are we going to go through befores for different 

2 brands first? 

3 A. As a teacher, I would do the after one right 

4 now because I think the before and after contrasts are 

5 easier to see when they're side by side. 

6 Q. Excellent. 

7 THE COURT: This is going to be 116 for 

8 identification? 


9 

MR. 

PIUZE: 

It is . 

10 

THE 

COURT: 

Help me out here. What do I call it? 

11 

MR. 

PIUZE: 

Camel after. Or after Camel. 

12 

THE 

COURT: 

Okay. The after — the Camel after 

13 

advertisements. 


14 


And what year? Is there anything about a year 

15 

on there? 



16 

MR. 

GARDNER 

There's a handwritten — 

17 

THE 

WITNESS 

Yes . 

18 

MR. 

GARDNER 

I'm sorry. I thought were you asking 

19 

me, your Honor. 


20 

THE 

COURT: 

I just need to know how to qualify this 

21 

evidence. 
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MR. GARDNER: There is a handwritten year, 1954, 
that's all. 

THE COURT: Thank you. 

I assume you wrote that; right? 

THE WITNESS: That's correct. 

THE COURT: Thank you. 

MR. PIUZE: 116, please. 

(Exhibit No. 116 was marked for identification) 


Q. BY MR. PIUZE: Who is Rock Hudson? 

A. Star of stage and screen. Actually screen. 
Movie star. 


if 


is - 

Q. 

A. 

exemplar, 

Q. 

to ask you a 

A. 

Q. 

Rock Hudson, 
there. 


Q. Okay. 

A. Although he would have been much younger, this 

we have to remember, this is almost 50 years ago. 

Well, I do remember. 

So I think here, now, and the reason this is an 
I can speak to that — 

Well, let me just show this and then I'm going 
couple of questions. 

Okay. 

So anyway, I'm displaying this, we can see it's 
and you've got the year 1954 written on down 


Why did you choose this for an after, please? 

A. Because of the change in the language. Gone 
is the reference to doctors and that kind of implied medical 
endorsement; now the language is about friendly, mildness, 
purity, pleasure. Mildness and special mildness and being 
agreeable is repeated throughout and underlined. 

So, we see friendly, mildness up at the top, 
down the left-hand side we see text that talks about the 
special mildness that's so agreeable, and then further 
down there will be repetitions of these kind of ideas of 
mildness. 


75 


So it's accentuating the positive. Not 
making any explicit references to any medical issue, 
just suggesting a kind of benignness to the product. 

Q. Okay. Can I have another brand, please? 

A. Yes. 

THE COURT: That will be 117 for identification. 

MR. PIUZE: Why don't I take the before and after and 
save myself a trip, please. 

THE COURT: Okay. The before is 117, and the after 
is 118, but I want to know before and after what. At least 
which ad. 

MR. PIUZE: Chesterfield. 

THE COURT: Okay. 117 represents the before 
Chesterfield ads, and 118, the after ones. 


(Exhibit Nos. 117 and 118 were 
marked, respectively, for identification) 

And Mr. Piuze, do you want to give us some 
ideas of the general time when those came out? 

MR. PIUZE: I will. 

I'm going to display the — 

MR. GARDNER: Your Honor? I'm going to object. 

These are both from Liggett & Myers, so I'm going to object 
to relevance. 

THE COURT: Hmmm. 
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Mr. Piuze? 

MR. PIUZE: Let's go to a different one. 

THE COURT: Okay. That's — 

MR. PIUZE: Can we leave those numbers on for now, 
though, your Honor? 

THE COURT: Yes, going to. 

So your next one up will be 119 and 120. 

MR. PIUZE: Thank you. 

And these are Pall Mall. 

THE COURT: Okay. 119 and 120 is Pall Mall. 19 is 
the before and 20 is the after. 

(Exhibit Nos. 119 and 120 were 
marked, respectively, for identification) 

MR. GARDNER: This is the before? 

MR. PIUZE: Uh-huh. 

Q. And Mr. Gardner just asked, this is the before, 
because this before one talks about mildness, doesn't it? 

A. Well, that it does, but the headline makes 
specific reference to throat. The campaign for Pall Mall 
was — or some people call it "Pal Mall" — was about 
throat, throat-scratch, "Let your throat enjoy smooth 
smoking." 

So all of the ads for several years had made 
specific reference to throat. And outstanding and mild is 
one of the several slogans they used. There you can see 
the guard against throat-scratch, and that was used as a 
headline in many of the ads in the early campaign. 

Q. Okay. And here is — what year is this from, 

please? 

A. It's — I think it's printed on the top corner 
of that example. 

Q. It says 1956 here. 

A. That's right, it's on the bottom. That's 
right. It's from 1956. Yes. 

And you can see the language; it now makes 
no reference to throats or throat-scratch, it's now the 
positive of the rewards of pleasure, and smoothness: 

"Reward yourself with the pleasure of smooth smoking." 

Q. Okay. One more set. 

Do you have one of Philip Morris? 

A. I do. And there's actually three here, because 
there's two before examples. 


MR. 

PIUZE: 

So, 

your 

Honor, how about 

121 — 

THE 

COURT: 

121, 

122 

and 123, is that 

what you want? 

MR. 

PIUZE: 

Yes, 

121 

being before Philip Morris. 

THE 

COURT: 

Okay 

. 




122 is that a before or after? I don't know if 
there's two befores or two afters? 

THE WITNESS: Two befores. 

THE COURT: Okay. 121 and 122 are both before Philip 
Morris ads, and the 123 is after. 

(Exhibit Nos. 121, 122 and 123 were 
marked, respectively, for identification) 

MR. PIUZE: I'm going to display 121. 


1 Mr. Gardner? I'm going to display 121? 

2 MR. GARDNER: Sure. 
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Q. BY MR. PIUZE: Do you see the year there. 
Dr. Pollay? 


A. Yes. 

Q. Did you put that there? 

A. No. If I can — well, no, actually my research 

assistant put that there, but the seller of this ad in a 
business out of Boston, called Nostalgia Factory, marked on 
the back that it comes from 1952. So I relied upon that as 
the dating. 

MR. GARDNER: Your Honor, I'm going to object to that 


foundation, then. 


THE COURT: Mr. Piuze, you better do something about 
that. The objection is sustained. 

Q. BY MR. PIUZE: Okay. Well, why do you think — 

THE COURT: I need to know how reliable it is. 

MR. PIUZE: Exactly. 

Q. Why do you think that 1952 is a good year to 
be relying on it? 

A. Well, it's consistent with all the other 
ads I've seen from that period; it's also, this is very 
distinguished seller, he's the kind of guy that appears 
on the Antiques Road Show as an appraiser, for those of 
you who see that kind of television show, and I think it's 
a very reliable dating. I mean, he's the one who tore it 
out of the magazine, so — I don't have the magazine to 
verify it, but. . . 


MR. PIUZE: Okay. 

THE COURT: Do you want to lay a foundation as to 
whether he has worked with that person before, what kind 
of experience he's had with him, for this gentleman to rely 
on? 

Q. BY MR. PIUZE: Please. 

A. Yes. This particular item I bought by mail, 
but I've been to his store and met the gentleman and 
purchased items in his store on more than one occasion 
in Boston when I was visiting college at Harvard, and he's 
a very knowledgeable individual and a very scrupulous 
individual. 

MR. GARDNER: I'm still objecting to foundation, 
your Honor. 

THE COURT: Is there any reason that you think 
that this may not have come from the 1952 genre of 
advertisements? 

THE WITNESS: No. 

THE COURT: This is based on your expertise and 
experience? 

THE WITNESS: Yeah, I have no reason to be suspicious 
of the dating at all. 

THE COURT: All right. Your objection is noted and 
overruled. 

Q. BY MR. PIUZE: Who is that? 

A. Well, Pageboy Johnny. Johnny Roventini, I 
think was his formal last name, although it never appeared 
in the ads. He appeared in the ads for a long time, and 


1 also appeared live doing various promotional events. 

2 Q. Did he used to go on television and saying 

3 something like: "Call for Philip Morris"? 

4 A. "Call for Philip Morris," yes, just as a 

5 pageboy would have done in those days in a hotel; and also 

6 in television — or excuse me, in short films that were 

7 shown in movie theaters, as well as on television. And 
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8 it became his career. 

9 Q. So, I've just blown this up a little bit 

10 and I'm directing your attention to the "eminent medical 

11 authorities." 

12 Is that where you wanted us to be? 

13 A. Well, that, and the reference to smoking 

14 penalties. I mean, smoking penalties is clearly drawing 

15 attention to something negative about smoking. You know, 

16 it's not clear what the penalties are, but it's clear that 

17 these are things to be avoided, and they're promising that 

18 this cigarette will avoid them, that this doesn't contain 

19 the smoking penalties; and that Philip Morris has recognized 

20 it's better for your nose and throat, in reference to 

21 specific parts of the anatomy and this superiority 

22 recognized by medical authorities. So all three of those 

23 elements were to disappear. 

24 THE COURT: Counsel, can I just ask a question? It's 

25 11:30. Normally we break now. 

26 Would you folks mind if we tried to go a little 

27 bit longer, just so we can finish at least this area and not 

28 break things up? 
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Is that okay with you? 

JURY RESPONSE: Yes. 

THE COURT: Mr. McCoy, can you last a little bit 

longer? 

THE REPORTER: Yes, your Honor. 

THE COURT: Mr. Piuze? 

MR. PIUZE: (Indicating.) 

THE COURT: You're going for it. Okay. 

Mr. Gardner? 

MR. GARDNER: That's fine, your Honor. 

THE COURT: Ms. Wilkinson? 

MS. WILKINSON: Of course. 

THE COURT: Thank you. 

Q. BY MR. PIUZE: And here's 122. And on this 
particular one, you see that 1954 down there? 

A. Yes. 

Q. That's your researcher, also? 

A. That's I think my handwriting. But that's 
something in our archives, that's on the outside of the 
plastic. 

Q. How about — 

A. And I think you'll find the date up in the 
upper right-hand corner. 

Yes. Saturday Evening Post, January 1954. 

Q. So everyone laughed when I said who was Rock 
Hudson. What was the Saturday Evening Post? 

A. Saturday Evening Post was a major circulation 

magazine like Life, presenting a mix of photojournalism, 

that is, good pictures to illustrate stories and also some 
fiction, and, of course, advertising. 

Q. Okay. So I'm showing part of this ad now. 

A. Right. 

Q. What is there, if anything, in the part that 
I'm showing that has to do with health or health reassurance 
or health negativity or anything like that? 

A. Well, the headline makes clear that it's 

offering a reassurance, and reference to harsh irritants 
is in the text, and there is a specific reference to Di-Gl. 
THE COURT: Mr. Gardner? 


12 MR. GARDNER: I'm going to object to the testimony 
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13 about the meaning and intent, your Honor. 

14 THE COURT: I don't think he's testifying as to 

15 meaning and intent. It was asking, I think — the thrust 

16 of Mr. Piuze's question was, why are you showing this one. 

17 Is that what you were trying to say, Mr. Piuze? 

18 MR. PIUZE: Yes. 

19 THE COURT: Why don't you use those words. Make us 

20 all happy. Okay? 

21 MR. PIUZE: Yes. 

22 THE COURT: Thank you. 

23 Q. BY MR. PIUZE: What are you trying to show with 

24 this ad? 

25 A. The presence of language here that makes 

26 reference to harsh irritants. The — just a second, maybe 

27 I can get a pointer out. 

28 So, in the copy over there, you see harsh 
6883 

1 irritants, "Protects you from certain harsh irritants," 

2 and Di-Gl is a reference to diethylene gicol (phonetic) , 

3 an additive used in cigarette manufacture, and the argument 

4 here is that this scientific discovery protects you from 

5 harsh irritants found in every other leading cigarette. 

6 So this is the kind of ad that would disappear, 

7 for several reasons: Because of reference to harsh 

8 irritants, because it's disparaging other leading cigarettes 

9 by comparison, perhaps because of this reference to 


10 

scientific 

discoveries. So this is the kind of before 

11 

campaign that was soon to disappear. 

12 

Q. 

And here is 123. 

13 


Do you see the date down there? 

14 

A. 

1956. 

15 

Q. 

Is that your handwriting? 

16 

A. 

Yes . 

17 

Q. 

Do you see the copyright? 

18 

A. 

Yes. 

19 

Q. 

Do you see Philip Morris's copyright right 

20 

there? 


21 

A. 

Yes. 1956. 

22 

Q. 

So do you think this one is pretty sure from 

23 

1956? 


24 

A. 

Yes . 

25 

MR. 

GARDNER: Mr. Piuze, can I see that one? I 

26 

haven't seen that one. 

27 


Your Honor, can I come up to the side bar 

28 

just for a 

moment? 

6884 




1 THE COURT: Sure. 

2 

3 (The proceedings commenced at side bar, outside 

4 of the hearing of the jury, as follows:) 

5 

6 THE COURT: The record should reflect that we're 

7 at side bar with all three counsel. 

8 What can I do for you? 

9 MR. GARDNER: Your Honor, I object to this, with 

10 the child, and, of course, we're trying to stay away from 

11 youth marketing, and I understand that the baby is not 

12 smoking a cigarette, but it's still along those lines and 

13 that's why I object to it on that basis. 

14 And just to add to it, I know the Court 

15 has already heard this objection before, but he wasn't 

16 smoking Philip Morris products at this time. So I think 

17 with those two things, I'd rather not have this ad shown 
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18 to the jury, your Honor. 

19 THE COURT: Fine. Your objection is noted and 

20 overruled. This is — 

21 MR. PIUZE: Your Honor, I — I apologize. I'm sorry. 

22 THE COURT: For the record, 123 shows a mother 

23 holding a very young child, and there is a cigarette pack on 

24 the table right in back of where she's standing or sitting, 

25 along with what I assume is an ashtray. 

26 There is nothing improper about this. This 

27 is not meant at youth marketing, and under — it's both 

28 relevant and under 352 I've weighed it, and I find it more 
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1 THE COURT: I've reconsidered, Ms. Wilkinson, your 

2 request. 

3 MS. WILKINSON: Thank you, your Honor. 

4 THE COURT: Mr. Piuze, I intend to give a statement 

5 to the jury at this time regarding what she asked for at 

6 the last minute. 

7 Do you want me to go over it with you at side 

8 bar, or will you trust me? Well, even if you don't trust 

9 me, do you want it at side bar, or do you want to do it 

10 over there or do you want me to go ahead now? 

11 MR. PIUZE: I trust you. 

12 THE COURT: Thank you. 

13 All right. Ladies and Gentlemen, evidence 

14 is used for many purposes, and at the end of the trial 

15 I'm going to be giving instructions that deal with how you 

16 can look at different types of evidence. 

17 So, the evidence regarding the advertisements 

18 is, first, advertisements are legal, and there is nothing 

19 illegal about the advertisements in and of themselves. 

20 I don't mean to suggest in any way that there's anything 

21 illegal about advertisements. There is not. 

22 The purpose of showing the advertisements is 


probative than prejudicial. 

MR. GARDNER: If I could just very briefly, we are 
going to ask for an instruction that the jury be instructed 
that cigarette advertising is completely legal. 

THE COURT: I know. We talked about that. 

MR. GARDNER: Okay. 

MS. WILKINSON: Can we do that now with this one? 

THE COURT: No. 

MR. GARDNER: That's where I was going. Okay. Thank 

you. 

(The proceedings recommenced in open court, 
in the presence of the jury, as follows:) 

Q. BY MR. PIUZE: Okay. So why did you choose 
this one to display as an after, please? 

A. Because gentleness was the focal point, that 
is, the language had shifted away from — there was specific 
reference to irritation and harshness and additives and 
chemicals and so on, and medical authorities, to now a quite 
handsome artwork to underscore this notion of being gentle. 

The new Philip Morris gentle was used 
repeatedly; there's a whole family of these ads, at least 
six or seven variations on this, similar in their artwork 
and almost identical in their copy, that is, the language. 

Q. Thank you very much. 

I've taken that off the Elmo, there's nothing 
on the Elmo right now. 
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23 to demonstrate — by Mr. Piuze — let me back up. 

24 One of Mr. Piuze's theories is that there has 

25 been an agreement or conspiracy between different cigarette 

26 manufacturers, and he is using the advertisements in his 

27 theory to demonstrate an agreement between the companies. 

28 It will only be used for those purposes. There is nothing 
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1 generally, I'm not talking about tobacco products now, but 

2 just in the concept of advertising and marketing products 

3 generally, is it common to see an entire industry turn on 

4 a dime its advertising campaign? 

5 MR. GARDNER: I'm going to object. Foundation, 

6 your Honor. 

7 THE COURT: Lay a foundation. 

8 And although I understand what you just asked, 

9 I'm not sure everybody else here might have. 

10 Q. BY MR. PIUZE: Based on your time as a 

11 marketing and advertising professor, are you familiar with 

12 marketing and advertising campaigns in many industries? 

13 A. Many industries, over a wide span of time. 

14 Q. How, when and why have you become familiar 

15 with those? 

16 A. Through case studies that we use for teaching 

17 purposes in school, through textbook discussions, through 

18 my review of old magazines and watching campaigns change. 

19 Q. Okay. Now, have you seen other industries 

20 where every member of an industry — I'm leaving Liggett 

21 & Myers out of this for now — where every member of an 

22 industry changes its exact advertising campaign in the 

23 same way over a very short period of time? 

24 A. I have not. 

25 Q. You just before as an intro — as some 

26 introductory questions and answers, mentioned that there 

27 have been criticisms in the trade press of some of these 


illegal about the ads. 

I will give you further instructions later 
and they will be a little bit more articulate than I can be 
on the fly here, but the bottom line is, you do not think 
that simply because something is advertised, that there's 
something wrong with advertising. There is not. 

You all understand that? 

JURY RESPONSE: Yes. 

THE COURT: Okay. So hold your thoughts about the 
ads until I give you further instructions at the end, and 
there will be more instructions about how the advertisements 
can be used. 

And there is information that you'll be getting 
along the way in the trial, as well, and that you have 
gotten along the way, and there are very specific purposes 
for which certain evidence can be used, and it cannot be 
used for other purposes. 

Do you all understand that? 

JURY RESPONSE: Yes. 

THE COURT: All right. Go on, Mr. Piuze. You're on. 

MR. PIUZE: So your Honor, I just need a little 
guidance from you. 

How much further are we going on the clock, so 
I know how to wrap up this segment? 

THE COURT: How much longer do you need to wrap 

it up? 

MR. PIUZE: That's a good answer. Thank you. 

Q. In advertising and marketing of products 
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28 throat-scratch, throat irritation, doctor, or general ads. 
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Do you remember that? 

A. Yes. 

Q. What did you mean when you used the term 
"trade press," please? 

A. The kind of magazines that would be read by 
people working in advertising or working in the tobacco 
industry, or business people a bit more generally, so 
magazines like Business Week, which are designed for a 
cross-section of people in business. 

Q. Okay. And I believe in one of your answers 
you also mentioned Forbes maybe? Barron's? Something like 
that? 

A. I think I mentioned Fortune. 

Q. Fortune. 

Is Fortune an advertising magazine or a 

business — 

A. No, Fortune is a general business magazine. 

I think its target audience is probably members of boards, 
chief executive officers, so on. Senior executives. 

Q. In the Hill & Knowlton documents that we're 

going to discuss after lunch, was there mention by Hill 
& Knowlton at or around the formation of the TIRC about 
advertising? 

A. There was. 

Q. In what way? I don't want you to quote it 
right now, but just generally what was the tenor of the 
comments, please? 

A. They were concerned prior to the meeting as 

to whether the industry perceived, as they did, that 
advertising was part of the problem here, and. . . 

Q. Part of the problem of what? 

A. Well, the problem that the industry faced, that 
the industry was digging a hole for itself by constantly 
mentioning throats and irritation and harshness and other 
negative issues, that Hill & Knowlton saw that was a problem 
and — as the trade press had, and they wondered if the 
industry had the insight to recognize that. 

Q. At some time, whether it's six months or a 
year, whatever, but at some time after the formation of the 
Tobacco Industry Research Committee, within a year or so, 
did mention of health-related issues in tobacco advertising 
go away forever? 

A. It went away. I hesitate only at the word 
forever because there had been periods where there's been 
claims about low tar and what was called the tar wars kind 
of erupt, and then there's more cease fires, so there are 
some kind of small breaches in the collective action. But 
for most part, you don't see references to specific parts of 
the anatomy, you don't see doctors' endorsements, you don't 
see reference to harshness and damage that might be done or 
coughs and other symptoms. 

MR. PIUZE: Okay. Then that would be it for this 
segment of the questioning, your Honor. And I can go to a 
different segment or stop. 

THE COURT: We'll stop. The staff has been going 
for sometime, so. . . 

All right. You're admonished that it is your 
duty not to converse amongst yourselves or with anyone else 
on the subject of this trial or to form or express any 
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